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FOREWORD 



The purpose thi^ curriculum is to provide the student with a better • 
understanding of that part of everyday life which is influence^ by law. -The 
main objective is t6 create for the student an awareness of our legal heritage 
and the legal system. This can best be learned and appreciated in the atmo-' 
sphere of its owlv/history. Much emphasis, therefore, is placed on Che histori- 
cal background* • - ' 

.-it 

. " ■' ■ . ,^ ' ' ' ■> ^ ■ ' ■ 

^ There is. Obviously no attempt to develop a course of study 'that would 
perinit^ tte s/tud^t" to believe that after he has^mastered the content *he could 
become a practicing Atorney. This is not' designed to be a do-it-yourself 
law course/- This is simply a brief touch upon .certain essen|^l concepts apd 
uriderstanciittgs whicfi would, enable the student to become a more knowledgeable 
and f^iinctional citizen, law in "it*' full scope Is a very complex and difficult 
Tirofession which requires . years of study and practice in order to master cer-^ 
tain specialized fielcts.. , ; ^ 

/The material^ contained' in 'this course emphasize a case study approach. 
^The student is oautioi^ied to understand thart ^these cases merely reflect trends 
an^ "impressions. ^ Law in our sbci'ety^s subject to constant change by inter- 
pretation; and <^legislation. This material is not intended to be 'the Answer to 
all legal questions. ' . * . " , ^ 

Our society is becoming more complex day by day. A technically oriented, 
nation ,with_^ a rapidly increasing population problem causes some authorities 
to state that the day w.ill soon come when a family lawyer may become as neces- . 
sary as a family doctor Tne lawyer' is a. vital part of our S3^tem- of ~ justice. 
This professional', with his years of' trainingi is an essential element in a 
democratic system such as our's. Without his assistance the preservation of 
individual- 'freedom and justice -Would- be.-* placed^ in great jeopardy 1 
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INTRODUCTION 



Suppose that you and I becom^' invbll.ved in a dispute, .. The dispute 
may be caused by a bus inessfjmisunder standing, a disagreement over -property- 
rights, or perhaps we are involved iri^'an automobile collision. At any rate, 
you and I discuss our dispute at length but are unable to. reach ah agree- 

ment. You are of the opinion^ that I owe you damages in the 'form of money . 

'-. * . -J " ^ ^ ' < *. 

fx>T you feel £hatVl am at fault. Of course, I feel that I am not at fa[ult. 

Because of yc»ir determination to see that I pay damages you seek the advice 

and coimieZ of a lawyer. . ^ 
*'■■■'•:■■* 
Your attorney obtains^jf^om you all the infoniiation that relates to our 

dispute. Only vfaen he has the best information available can he make a de-- 

. termination as to whether I may or may not be at fault. He listens atten^- 

tively to -your side of the story to obtain all the facts. He may choose to 

■ * . ■ * . • • ' \ - » 

discuss some of the facts with* other people that you indicate know something 
about or were involved in our dispute » .. FinaULy the attorney advises you 
that state law would seem to be on your side. He checks case reports' ^ 
seeking to find previous cases that have been determined in similar disputes. 
If he finds no such case^ in Alabama law, -he would then look at volumes o'f 
court cases from other courts in an effort to det'ermine how courts 
would rule on our dispute. Taking all of this into consideration, you and 
your lawyer decide to sue me -for damages and I am so notified. TJhe notifica- 
tion letter states that you seek damages iii the amount o^ $7,131.31, plus 
t . • . . ' ' , ■ ' ^ / S . - , ■ ' 
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' intiareaJt oh this amount at the rate of six percent, plus court costs and' 
attprncy^^ees. ^Because you are bringing me into court seeking damages you 
are called the - plalnti^^ in the case. As the plaintiff vou are of the 
opinioh.that you. have been, wronged . I b'ecome the dz{zndayU: or the accused 
wrongdoer. . / 

✓ Realizing that you intend to sue me in court; and that, if sued and ad-^ 
• judged to be at fault, I would have to pay^you^up to $7,131.31 and perhaps 
interest, court costs, and attorney fees I decide that I had better get an 
attorney to .represent me. I approach my attorney in much the 'same way that 
' you do,- presenting the facts as I deem them to be and directing the attorney 
to others who may know about our dispute. My attorney researcjies the law 
of the state, prior court decisions, and decisions that had been made in ■ 
.other courts that 'relate to the point of law in dispute. In the j)pinion of 
my attorney he feels that We can successfully defend ourselves in court. 

Our case is scheduled on the docket of the county circuit court. If ' our 

t ■ -• 

dispute j.iwolved a question relating to §^deral law or citizens of different 
states, we could go to a federal court rather than a state court.'" If I had- 
committed a crime againsfthe state or federal government, governmental 
representatives rather than another individual, would bring legal action 
against me. It will probably be "at least six months before we actually appear 
in court to settle our dispute. During this period of time our. attorneys 
follow the court rules by exchanging information concerning your position 
and mine. Our attorneys are also engaged in attempts^ to discover additional - 
information -^^that might assist them in representing us^in court. On at least'i^ 
one occasion before we have our d*ay in court our attorneys meet with the 
judge in his office to see if there is any possible way that we can compromise 
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wlthout^court proceedings/ ^Knowing that if you win, I may stand to lose 
thousands of dollars, I suggest that my attorney offer to you, through your 
attorney, $6,000 to settle the whole thing. You and your attorney discuss 
this offer but decide to go to court and atteijipt to obtain the full amount 
of damages. Realizing that a compromise is not 'possible,' the judge sets a 
time for the court trial on a given date. 

When. our day in court arrives, you and your attorney and /►any witnesses 
who are to testify in your behalf appear along with my attorney, any wit- 
nesses' we may have, .and me. Depending on the nature of the suit and the 
request of your attorney and mine, it is likely that* a jury will be selected 
to hear the case. - It is the duty of the jurors to make a judgment concerning 
the testimony that is presented in court. The jurors will determine which 
one of us is actually at fault. It is the respon^bility of the judge to 
make determinations conceming^^t4ie law itself and to' help* the jury with what 
would-be a proper amount for damages. Afteif all the evidence is/presented 
an4 the arguments are given, pro and con, the county circuit court arrives 
at a decision. In our c&se the -decision is that I was at fault and you 
Should receive the full amount* 'of damages requested. The circuit court re- 
porter has made a stenographic re^rding (and i- some times a tape recording) 
of the entire proceedings of 'the- court; but routinely, no written record is 
made from the tape. " " ' 

Of coursei* I am very disappointed in the result of the court decision. 
My attorney and I feel that the court did not arrive at the proper decision 
in our case. We, therefore, appeal to a state court of appeals in order to^ 
have our cas-e reviewed. I am now the app^MjOint^ and you are the appoZlejl* 
The appellant's attorney has the ^court reporter and the clerk make a 

'-.10 ■ .-■ ' 



complete written record of the court proceedings in the lower court. This 
written court .record, along with briefs developed by attorneys, is for^^7arded ' 
to the appeals court. After several months pass, the appeals court will hear 
our case. ^ Normally only our lawyers will be there to represent us. They 
will be given a' set- period of time, possibly 15 to 30 minutes, to present 
'Our .respective viewpoints before a panel of several judges. No jury will 
be present. After the presentations are made, the judges will discuss our 
case among themselves and. write a decision based upon their findings. This* 
written appeal cpurt decision will become a* part of a permanent court record, 
that will , be included in printed volumes of law cases. .Jn years .to come 
other lawyers will review what the appeals court decided in our case to a:ssist 
. them in making iXidgments. ^ • , ^ 

As it t.urned out in our dispute, 'the state court of appeals agreed with 
the decision of the lovrer circuit court,* af firming^ a jiidgnent agaiTist me. 
'Chances are that; on the advice of my lawyer and on direction*of the court," 
■I will have to^ pay you the $7^131.31, 'pliis the -iliterest that Kas accumulated 
•over Che period since our dispute began (you may want to.* calculate this - 
amount), plus court costs and attorney fees. - , ' ' 

• In some cases it is possible that, on the advice of my attorney we -might 
Appeal oui^ case to the state^;supreme court if the appeal did txot.,go there 
initially. My attorney might feel' thatt/our. dispute is really not clearly 
defined by state law and has never before- '?)f,een decided i^ court cases.. Based 



upon the fact that in his opinion we have am^tinusiial si^tuation, he may re- 
quest a hearing before the state supreme courfef^^f^yThis would, involve another 
period of several months of waitings before a fi^ai.deteision .co^^ made as 
to whether you were rigjit' and I was wrong as determined by*;^cnn?r .legal system 

4 ' ■ ■ . . 
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of justice. 

/ . .^Our dispute is settled in court ±n your j favor. Prom. the very beginning 
every effort^was made by bur attorneys and the iudges .to settle our dispute • 
among ourselves without court determinations. The courts of our state and 
nation are crowded with cases waiting to >be heard. It is often in the in- J 
terest of the parties in dispute, the court systems, and everyone -elsfe in- 
volved to make every effort to settle a case.put^of court. At the same time, 
it is important that justice be done' when disputes ; arise and that an individu.al 
has an opportunity tfo present his" case iri court when necessary.' You can be- » 
gin to see that members of the legal profession, including lawyers, judcres- 
■and other court officials must know the law thorouj^hly, must honor and respect 
the rights and privileges of citizens in dispute, .khd must be professional in 
their dealings with others. Only in this way can our system of legal justice 
be administered fairly and without favor. 
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SOURCES OF LA1^ 



Now that we have tried our first case, let us go back in time and 
examine the circumstances which led to the possibility of such justice. ' • 
What is the source of oiir laws? Laws were created or handed down in many 
ways. First of all, rules and regulations for any society have much in 
common and, therefore, are similar in many, ways. Over the centuries man 
has established fundamental rules tesxgaed to protect and preserve his parti- 
cular society,. 'In many instances, because of wars and migration of people; 
certain habits, customs, and ways of life have spread from one locality to 
another. The United States, often referred to as the melting pot, is a com- 
promise and fusion of the customs and habits of many societies. 

The common law of England is a good example of the influence of many 
cultures. This is* the law we inherited when the settlers began to migrate 
to, this couritry. It is based on customs and folkways and formed the basis 
for English justi and the beginning of American law. ■ During fhe Anglo- 
Saxon period of England custom was law. There was. no system of codes, rio 
legislature, no courts as we know them today. Custom determined the 
crime and the punishment. Local customs, as determined by those in authority, 
were deeided by lay citiziens and not people who were professional lawyers or 
judges. ^ ^ . - 

In most of our states, . the law; is still based primarily upon. the common 
law. The common Im is case law. The caises decided in the past form the 

: ■ ' ■.■■ ■. '"^ 13' • . 



basis for most of the 'court decisions. Because a modern society demands a 
constant reexamination of existing laws in order that justice might prevail, 
it has become increasingly evident that judges may also be lavjr^akers 
(through interpretation) as well as law dispensers . 

Even though the United States 15 basically a common-law country, its 
legal system is based on statutes* as well.. The term, ^taZvJJJton^i^ 'Zxu^^ refers 
to the laws (statutes) passed by the state legislatures and Congress and re-, 
corded in som§. form. Today a successful lawyer or iud.^e must know or have - 
ready access to both the statuatory law and the coijrt cases. 

Our complex society has led' to another " type of law which is generally 
called adjriiyii6tn£Utive, This law deals with the rules and regulations ' ■ 

established by' the many federal and state agencies. ; The Federal Coinniunication 
Commission (FCC) and the Atomic Energy Commission (AEC) are good examples of 
such agencies. - They create rules relating to broadcasting (FCC) or to atomic 
energy (AEC) that have the same effect as law. Local boards. of education 
also determine rules and regulations with the power of- law behind them even 
though these rules are not local ordinances or state laws. 

LpcaZ o^cUnancU are sources of law that influence our 
daily lives on a continuous basis — local taxes, parking meters, traffic 
regulations, -building codes, sanitation and health codes; arid a .multitude 
of local rules and regulations. These govern our activity ahd protect our ' 
interests. An urban community with a large population would reauire more 
local laws than would a rural community with a fairly ST-mole ^7ay of life. 

Law, then, is a reflection of all these iiifluences. Because law has 
become so complex and technical, the citizen who decides to make a career of 
law m^iy be forced to specialize. He may select criminal law, civil law, 
administrative law, maritime law, international law, income tax law, or 

. 1 • 
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some other" area in which he is interested. 

..Today it is becoming evident that cases decided years ago may not be 
valid decisions- fior a modem and changing society. A study of case law wi^l 
indicate, to -the student that cfianging times cause^hanges in legal decisions. 
Social, economic, and political structures will vary from one generation to 
- the next and legal rulings will reflect these changes in our society. 

When a trial occurs today 'and the case is decided and becomes a part 
of history, a permanent record of the proceeding is kept at the courthouse. 
Cases appealed from lower court decisions and' some lower court decisions- 
appear in books known as the Reporter System. For example, suppose we look 
at the citation for the following appealed case which you will study later. 

Lert^teooic^z u. G^ncut Alcnn. SuAplu6 S'to^z 

- . 257 Minn. 1SS 

86 N.W.2d 689 (7957) ~ 

_The title of the case, Lefkowitz v. Great Minn. Surplus Store, tells you 

the names of the parties. ^ This- case can be foxind by look;Lng in two different 

sources. 251 Minn. 188 means that by going to Voliime 251 of the Minnesota 

Reporter' and looking on page 188 you will find this case recorded. You can 

also look in 86 N.W.2d 689 for the same case. This means that it can be found 

by referring to the North Western Reporter, Volume 86. Then by turning to 

page 689 of the 2nd Series the Lefkowitz case is found. The decision was 

written in the year 1957. 

Cases tried in statue courts are not recorded in the same books with cases 

heard in federal courts. Citations, therefore, will be different. The 

Lefkowitz v. Great Minn. Surplus Store is an example of a state case. Let 

us now look at a federal case you will also be studying. 



United States v. OABrien 

391 U.S. 367, 88 S.Ct. 1673,' 

20 L.Ed. 2d 672. (3^968) ' 

Just. as in the state cases, the tatle. United States v. OABrien , 

identifies the parties. The other ii^oniiation tells you where you can 

find^the details of the court procee^dings. It is recorded in three 

different publications - The Unfted!^ States Reporter, The Supreme Court 

>■ ■ ■ / 

Reporter^', and the Lawyers^ Edition, second series. As in the state 



example, the numbers identify; the volume and the page where the case 
can be found and the year of^ the decision. 
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HISTORY OF. UNITED STATES LAW 



Origin o 



Man has always sought ways to acceptably manage ..group affairs and associa- 
tions. Even, the cave man had some f omf of family' discipline as to the 
division of labor and other responsibilities in regard to survival and pro- 
tection. Regulation is the foundation of the survival and progress of 
every society - the more complex the society, the greater the degree of - 
regulation. For example, what would happen if ther.es;were no speed limits 
or traffic lights and no required driver's test or license? Without these 

regulations when woultj it be a good^time for you to cross the street in- 

* • • ■ *' . 

downtown New York City or Los Angeles? What would be the results if people 

-could set themselves up as surgeons without receiving special education? 

Would the lack of this requirement mean anything to you if you suddenly 

needed a serious operation? Since you and your family cannot raise all of 

your food, what kind of health problems might you encounter if the food you 

purchased did not have to meet certain quality standards? 

When did the idea 1g!g> ^avi ng laws begin? When did man first* begin to 

think of some actions being wrong?^MIow did he first originate the idea of 

punishing another if th4.s person committed one of "these acts ccftisidered 

wrong? 

^ Folkways and Customs , Man lived many ages before these ideas took f oimi. 

10 



For njany centuries man's, conduct was governed by nothing more than the 
. collected experience of his forefathers, which he followed unconsciously. 
We call such ways of conduct iolki^ny^. Folkways differ from custom in 
.that* customs are followed consciously even though we do not know why or how' 
a custom originated or'what purpose it served. . . 

Primitive men seem to have been unusually well behaved. They needed ^ 
no policemen. Each person, appears to have been completely honor-bound to 
follow the customs of the tribe. True, no one wanted to risk the anger of 
th^ medicine man or the wrath of, the chief. The most s,ip:nif leant discourage- 
ment to violating one of the taboos of the tribe was the fear of falling into 
disfavor with the group. ^ »Just as today, you may sometiines rather face an . 
angry parent than violate; one of the codes of your friends. 

The primitive youth was initiated into the mysteries of his ovm tribe 
*in a manner that impressed, him with the necessity .of conforming to the tribe's 
customs. Many had some of their. front teeth knocked, out with a club. Others 
had their, teeth painfully filed down to $harp . .-points. Some had incisions 
made in their backs into which something was.-V'ubbed to prevent xapid healing. 
This produced large scars which woul(J attest to their toughness. These ex- - 
periences accompanied with long and emotional ceremonies impressed a boy with 
the importance of passing into adult membershij)/ of" the tribe. .He took great - 
pride in its customs. ' / 

Customs Become Law . Each group bu^lt. tip its own set of customs.* All of them 
may not have been original^. Tt^'4^ peopj.e borrowed an ide^ and may have changed, 
it or they were conquered apd .had\ a practice imposed upon them. Many of 
these customs develope^^nt6 CU4ia)7Ja>Lt,' -to; and from that into loi\). 

Which group then developed the. customary laws that have become our laws? 



Our legal institutzons can be traced to those of the countries which ruled 
our nation before its independence. There have been sizable contributions 
from the French and Spanish and certainly the Greeks, Romans, and the. laws 
of Moses have significantly contributed to our legal heritage. Host of our 
legai^traditiOTis are based upon the: English coirnqn law. - Thus, we shall be 
concerned pj/imarily vrith the English-American origin and development. To> do 
this we must go back into time to a period just before the birth of Christ. 



LAWS. AND CUSTOMS OF ENGLAND 
,aCinizing of Ce^lts 



Cverrun"»by Romans .:- In 54 B.C. .Julius Caesar moved the mighty Roman legions 
acrois Europe and began his invasion ^ of Gaul (present day. France.) The Franks 
^stubbornly resisted .the4.r invaders. Caesar learned that part of this resis- ^ 
tancfe was due- to the aid. they 'were receiving from their 'island neighbors to 
the wes-t. . To cut off this aid,; Caesar took a jportion of his army and moved 
across the channel and began his '^attack on England. Caesar described his 
enemy^ as being tall, with white skin, light "hair, and rippling muscles. These 
^fierce warriors that painted themselves blue before battle to frighten their 
foe; stopped- the pride of ^Rome and forced -their withdrawal. Ten years later, 
however, the Romans returned--this time to stay for four centuries. 

The Romans and Latinized' people from Europe that followed the soldiers , 
brought with them the Roman talent for organization and government. They 
. immediately began to make England a true Roman coj^ony or province:! To do this \ 
they had to weaken the existing laws and customs. 

Druid Lawgivers .- Chief inhabitants of England at that time were the Celts. 

• . . 12 



The most important persons among the Celts were their- priests called Druids. • 
These Druids were not only the priests but also the keepers of the laws and 
customs. Thex were very jealous of their power and position as lawgivers. 
To protect thi-s power, they wrote the laws and customs in scrambled words 
and sentences. No one could read them unless he knew the code. . •. 

All disputes, were submitted to a Druid for settlement. If one of the 
disputing parties refused to submit the problem to judgment, the Celts had 
a unique way of forcing action. For example, if Russell owed' William some 
money and would not pay it, William would go to Russell^s house and sit at 
hi^ front door. He would also refuse to eat. If Russell permitted William 
to sit there until, he starved, the people would denounce Russell. Before 
Russell would allow this to happen, he would consent to go to a Druid for 
settlement. If the decision was in favor, of William and ' if • Russell' did not 
have the money to pay the debt, William could seize a portion of Russell's 
• property valued at the amount of the debt. If Russell had neither the money, 
nor property, Wiliiam could enslave Russell and his family until the obliga- 
tion was satisfied. ^ - . | 

To be denounced by- the people or to' refuse to abide by the -decision of 
a Driiid meant that one could not participate in the sacrificial ceremonies.' 
This was-considered the worst of all crimes. Other Celts vrould avoid him for 
fear of some evil spirit possessing them because of their association. 

The Roman invaders crushed the power of the Druids, permitting the Celts 
and England to be quickly Latinized. With time, however, the Empire weakened 
and Rome's 'control on distant lands was loosened. England, like other holdings, 
became an invitation to conquest and between 417 and 429 A.D. a new invasion 
of the island began. The citizenry who had for many centuries relied upon 

*the Roman army for protection was now helpless without it.- 

* • * . 
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Changes Effected By Germanic Invaders - ^ . ' ~ 

Germanic tribes of Angles, Saxons > Jutes and Danes from the Netherlands,. 

Germany, and Denmark over a period of several hundred years did a thorough 

job of weakening the Latin- civilization established by the Romans • They 

brought their own customs with them and England then became as much of a. 

' German society as it had been Celtic and Latin. 

The different German tribes .and groups formed a number of petty kitxg- 

doms, each under its own ruler. One of the kings was considered the ruler 

of * all England. He may, however, have had less power than some of the other 

kings. To be able to better enforce the customary laws and wishes o5 the king, 

each kingdom was divided into shires (counties). A shire wa^ governed by an 

ealdorman appointed by the king. He was usually a great noble an^ owned 

extensive tracts of land in the area he governed. To assist the ealdorman, 

the king^^^o^^^l^ted a shire reeve. It was the responsibility of the 

shire reeve to collect the king ^s taxes, enforce the laws, and to see that 
♦ 

the ordinary affairs of government were carried out. The_ sjiires were divided ; 
into smaller sections known as hundreds. They were so named because each 
hundred contained one hundred families. Both the shire and the hundred were ' 
responsible within thanselves for keeping order and rendering justice. 

First ' Wr itt en Laws . ' . One of the German kings, Ethelbert, gave strength and 
some uniformity to the customs, and laws of his people by ordering them to be 
■ written. There were not too many of them—approximately 90 statements. ^A few 
dealt with property claims but the- majority of the laws dealt with the pijnish- 
ment of someone injuring or wronging another. Penalties . for these, wrpt?^ ^ 
doings did not include imprisonment. Jails were merely a place in which to 
hold an accused person until the triaj.. The guilty literally "paid" for their 
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crimes because most punishments were in the form of fines. Even murder 
could be atoned with a money pa^nnent. The sum was paid to the person 
wronged and in the case of murder the money went to the victim's family. A 
portion of the fine also went to the king. This was considered a fee to 
which the king was entitled since he was the general .keeper of the public 
•peace which the culprit had violated. Anglb-Saxon law was like the ancient 
law of the Babylonians in that^it made distinction between social classes 
- of people. , A much higher fine had to be paid for injuring or killing a lord 

■ . ' ^ - . * 

arid a churchman than /for wounding or'-slaying a peasant or a serf. ' 

• JV'* ■ • ■ ■ * ■ 

Some of the recorded offenses and the a^unts to be paid by the offenders 
were as follow: for piercing a man's thigh, 30 shillings; if the leg is 
broken. 30 shillings; if the leg is pierced below the knee, 12 shillings; ' if " 
..the great toe be struck off, 20 shillings; if the second toe is struck off, * 
15 shillings; if one man strikes another with thg fist on the nose, 3 shilliQ^. 
The present day value of the shilling is approximately fifteen cents. "^-^ 

Determining Innocence or Guilt. • Not only were the Anglo-Saxon ideas about 
criminal punishment quite^dif f erent from ours, but their system of determining . ,' 
i^cence or guilt alsojwas different. When a person was charged with^T crime..,^% 
,in a hundred or shir^ourt , ' there were two customary ways^ of testing his 
innocence. One me^od was by the oath/and th^ other was by the ordeal.' If . 
the oath practice was- used, the plai^iff (the accuser) would swear under ^ 
oath that his claim was true. The defendant (the accused) would \al^ an oath 
that he was unjustly charged. By our standards, no true trial was conducted. 
It was up to the court to decide if proof was necessary and whether the 
accuser or accused should give it. The person the court decided was the one 
that had to prove, his case was also told the number of people he could use. 

15 . - ■ 
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This may not have been as many as he needed. The people to take part in his 
case were not -expected to give evidence. Their chief duty was to swear that- 
the person they were supporting was telling the truth.' The oaths of men of 
high rank were considered of more value than those ot l^er positions. The 
oath of a lord, for example, equaled the oaths of six serfs. The court then 
simply decided the verdict. " 

The other method of determining innocence- or guilt was' by ordeal. Hot 
irci^ and water ducking were the two most common forms of trial by ordeal. 
Three days prior, to. the ordeal,, the accused wexJt^ to the priest to receive 
the blessing of the church. During the days that followed. he was to eat and 
drink'^only bread, water, herbs, , and salt.' The bread, water, and .herbs were 
for nourishment; the. salt, was to help cleanse his. blood. Each day. he was to.^ 
visit the church and pray 'and on the thir^^^g^ he was to give an offering-. 

The test by hot iron required the iron to be made red Hot in a fire 
built in the church. The. red/ hot iron was ' then carried nine steps by the 
accused. As quickly as he was permitted to dr^p the iron, his hand was 
bandaged and otherwise, untreated for a period of three days. At the end of ' 
this time the priest examined the hand. If there^as no evidence of a skin 
bum,- God or one of His. angels must have ^j>rorected him. Thus, he must be . 
iraiocent. If, however, his hand had so much as one blister or the smallest 
indication of a bum, he was guilty and the appropriate fine had to be paid^ 

In the ordeal of water, the accus^ was secjjrely' fled with a^rope and* 
thrown into a pond or stream. ■ If the water received "him\ndjie sank, his 
innocence was proved. He was pulled from the water and freed; that is, if it 
did not take the court too long to decide if he had been truly received by 
the water. He could be determined to be very, very innocent, but also be 
very dead from drowning. ^ ^. 



.. If. howevfer, the water^ re.iected him^and he f laat.ed-.on its surface, he ' 
must be impure and fiill of guilt. . Again',' if'the ciurf did not take too ' ' 
. long V7ith its <J«4^sion, the culprif'was drawn out and-ftade' td pay the. cus- 
toraary fine. ? / ' ; 

Ruled by Custom: Except- for the few written statements' setting dotm penal- 
ties for cri^T^es, Anglo-Saxon- England ^ . ruled by custom. The laws werfe • 

not -tnade by a legislature and . recorded, for .everyone to- -follow. p.r.$ctices 
" ' ■ . „ 

• that .were entire ed as law§ were nothing more ,jfhan the cus toipary . rules of . the" 

community. -People were expected to; db or, not'- do- certain 'things- siinply be- ' - 

■cause their fathers and forefathers had- done .them .or*hot' done them, which-' 

- ever the. case might ;be. Each shire," each himdred, -and ea^h inanpr had -its ' ' 
-■" ~ .- ' ' ' ' ' ' • -,- 

own customs; Hundreds and manors could and did, however, adopt customs whole 

sale from .other hundreds.- ' . 

This way of ' making laws, trying and punishing' offenders may seem primi- 
tive to us. ' The legal system^^t was an outgrov/th of the mixture of ^.usfom- 
ary "laws of the, Anglgs Saxons and Danes is" considered to have been fai,rl^ 
yelL- organized and coordinated fjgr -that time. - The king was Head pf. the 
government and under. .him .We the lords, who were serv.ed .by tenants in ex- 
change for protection. Justice became more and more administerea-'by .these 
manor lords, today' of ten called feudal, lords. Many -'of the lords were church- 
men because over a period of time various individuals Kad-given or wi lied to - 
the chhrch. large tracts of j;and. ' .Thus, religious -off icers were- lords of 

V • ... ■ ■' 

CQuntless manors. . ' ' , - ■ : . . ■ 

• •" ♦ . ^ • ■ . ' ' 

■* - H . ^ ■■. 

Reforms' of .Noinnan Conqueror. ^, " . ' . ■ 

It was .against this backdrop that Wiiliam',- Duke ,of .Noraandy, France, landed 
his conquering 'army in England in 1066. "ilh^ Normans introduced 



.ta the Anglo-Saxon society a -new language and different social manners. 
They did not, however > bring with them a set of written laws. As' a matter 
of fact, Norman laws were not too xmlike those -of their .Anglo-Saxon "cousins." 
The Normans were descendants of the 17orthmen, German tribe who after making 
raids in France, obtained permission from the Franks to settle in their , 
country. ^ They called" their new home Normandy and shortened the name of the 
tribe to Norman., They intermarried with the local Frank population and 
gr.adi:felly adopted its religion and much of its language -and customs. 

; Trial by V^ager .^ William was a blood relative to the' Anglo-Saxons and also 
claimed he was the rightful heir to the thisone of England. Thus he could . 
not afford to condemn and destroy the legal system of his conquered sul>jects 
even if he had a better system, which he did not. A\few minor changes, though 
not an improvement, were made in some of the existing laws. One was the 
change of trial by the ordeal to a trial^by wager. In criminal cases the 
accused and the accuser were f orcec^ to do battle with each other. The winner 
of the fight was considered to be the honest one. Old men, women, and chil- 
dren could not be expected to properly enter into this kind of contest so 
they were; permitted to hire a champion to fight for. thaa^ -Being a professional 
champion was quite profitable but very dangerous, if not fatal. - 

Some 'did not think the Norman idea/of a trial "by" duel was any better than 
JtiiMir practice of a trial by ordeal. Both ^e re an appeaj. to God to reveal the 
giilty one. Since 'the people were permitted to keep; their local customs so 

long as they^.did not become a serious threat to the king ^s authority, the use 

y ■* . ' . 

of hot irons or* water . ducking continued to be used over much of England. 

Reorganization of Courts . The Norman laws- may not have been any better than 
the English, but. in other aspects of government the Normans were far superior.^ 



.These new rulers of England excelled 'in' the skill 'of administration. There- - 
. fore, they were able, to quickly -strengthen the existing legal, system by . , 
makihg some changes in its organization and function. They gained control " 
of the key positions within the shires and .gave tracts of land to individuals 
in return for services. Through these' people the Normans- made it possible - / 
for the laws to be administered in a new way. ■ " ; 

,One of the first changes made was the creation of a- riew type of cc/urt. 
.In the Mglo-Saxon^^^^^^^ a high official of the church presided over the. . 
court. He.-did nbt-.make the decision in a case, .-it was his duty, however, ' 
to instruct the- law to those who .^m/decide'certain :questlo^^ In, this way ' 
.he had a great,deal, of ..influence- upon the cases. William removed the church ' 
- Of ficials from,.tHese; courts by establishing a court that was to try cases, 
that were -of a religious concern. For ap^oximately^500 years -the' chut ch ' ■ 
bourt^ ■tried offenses against religion, morals, marriages, ind personal: property 
of deceased persons. Casejs on all other matters were held, in the regular 
courts of that' time. 

It was customary law dur;ing this.period of time that if m'embers of the 
clergy (church officials-) were accused of a crime., they, .usually were tried' 
in church courts. If,. however, they were convicted of a" charge in one of 
the other courts, they were not to receive 'the' same punisiment as -other ' people 
for the same offense.- When an accused was a clergyman, he would "plead "th^ ' 
clergy." Since very few people other than church officials could read, the 
test to decide the truth of his plea was to have him read f tom \he Bible. 
Regardless of the law violation his sentence was to be no more than k simple " . 

branding of the thumb. • , . . ' " — — 

This was a customary law and no other law was" passed to stop this practice." 
AS time passed more and more people learned to read. If charged with an 

ERJC ■ ^ 



offense they took ad vantag e of this old law. They would ^"plead the clergy," 
read a couple of saving Hible verses, -receive their brands, and be on the: 
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way. 



Making Charges Ag^st the Accused . Two other important changes were brought 
about by William and Norman^lgings that . ruled -af.ter him. One was the manner 
in which a person was accused, of-a wrong doing, the other was the use of a 
jury in a trial." 

Throughout England there was much crime and many personal disputes. 
Individuals and their possessions were usually without protection from the 
criminals. This was due in part to^'the fact that there was no one who had 
the regular duty of bringing. wrongdoers to trial. To correct this^ weakness, 
the Normans established the procedure of the sheriff's (earlier Icnow as a 
shire reeve) receiving Pleas of the Crora* twice a year. This meant that 4 
men from each manor and 12. from each hundred would appear before him and the 
court and voluntarily accuse individuals of specific crimes. This may have 
been our first form of swearing out a warrant. It was considered the public 
duty of these people to n^o^e the persons knovm to have done or suspected of doing 
something x^ong. If one of t\ie accusers was the neighbor of the accused, 
more than likely he was guilty. Therefore, such a person was arrested and 
sent to the ordeal of water or hot iron or allowed trial by battle. _ 

Some years later this system of accusing suspects was changed from:^a. 
voluntary action to a required one.. It came to be called a- presenting jury. ■/ 
:It was* also the beginning of our present grand -jury which hears evidence to 

c ' . . ■ ' ■ 

determine whether or not a person should be tried for an offense. 

Introduction of Jury System . Over a period' of years the Church became con- • 
cemed about the justness of the tri^'^y ordeals. After careful study the - 
• ' ■ • • " . 20 • • . ■ ■ - • 



priests were told not to take part in these trials. To whom then could the 
Judge turn to help find out the innocence or guilt of the accused? Since 
he would have a presenting jury in the court, it became a natural act for him 
to ask them what they thought. This was not a regular part of the legal 
process. The accused, therefore, must agree to his being "tried" by a num- 
ber of neighbors and strangers selected from the presenting jury. No rule 
specified the exact number to be chosen. It was usually 12 but the judge 
could have drafted more or less. The cooperation of the accused was deter- 
mined by asking him if he was willing to "put himself upon the country."- If 
he refused, the judge could order him to receive a prescribed form of torture. 
The purpose of this was to make the prisoner agree to "put himself upon the 
country." 

• The torture inflicted upon the accused was that he was laid upon the 
grotrnd. and ^rge stones were placed upon his chest. Weight was increased 
until he^^ithpr agreed to a trial by jury or died. This may appear to be a 
very siow^and painful way to die. It is. .Yet many were willing to die under 
this form of torture rather than adcept a jury trial. The reason for this was 
-Chiefly two-fold. One was a law>^at gave to the king all the property of 
".a person convicted of a serious crime. ' The -other reason was the fact that 
the jury w^s made up with some of the very people-that had Reused him'.. Thus* 
a guilty verdict was ali^ost guaranteed. By choosing this- vroeful way out of 
what -seemed to be a sure conviction, rhe accused at least saved something for 
his family,. . ^ . * . * . . 

•The jury did not have an easy job either. After being appointed to this 
position, they were then instructed to go out and fYnd out the facts of the 
case. This wars not the job of lawyers. The jurymen had to locate evidence 
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anyway they could within a certain number of days. At the conclusion of 

_ ■ . . • . _ / 

that time they returned to the judge and gave him thelx. decision, 
^ Another reason for not wanting - to serve on a^jtiry was the fear of that 
second trial. Any jury can honestly make a^^^Cstake and render a wrong ver- 
dict. * If the judge suspected one of these juries of making an error in its 
judgment, another trial was h^ldv This time, however, the jury was the 
accused. A decision against it meant a heavy fine for each member. This 
may not have>^^ the best system but it must have made some pretty good 
detejctrives out of Jurors. 

Common Law Established . Gradually the people of England wanted to have 
their cases de.cided in a court presided over by a judge appointed by the 
king. These judges were highly trained and experienced men^ Their deci- 
sions were logical and consistent. The Unfortunates that had to go to court 
felt that they had a better chance of getting a fair verdict from them than 
from the courts ruled over by the sheriff, feudal lords, or even the Church 
' courts. Many lived too far away^to be heard by the king^s judges. ^ Neither 
were there enough of these courts to try all of the cases. The king solved 
the problem by appointing more judges , and having them travel from county to . 
county holditig court. The government required these judges to record the 
details of every case and the decision given. These written decisions were 
stored in books so other judges could study them in the event they had a simi- 
lar case. 'The king wanted all like cases to have a common judgment. In this 
manner justice would be equally administered throughout the count r^. 

There was no national legislature to enact laws to govern the lives of 
the people. William and his successors were careful not to impose new laws 
upon their subjects. Each section of the country had its own set of customs 

22 . • 
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and <^«stoaary_laws. These factors made it impossible to have a common system 

of laws that applied to all of England. As a result the decisions of the 
king's judges were accepted as the comon law for all the people. It re- 
mained the law until some future jpdge rendered a different judgment. This' 
decision then became a new law. In situations where there was uncertainty 
about a law and no prior: court, case to guide a judge's decision, he used this 
opportunity to expand the law base; He did this by inventing a new solution 
-or borrowing one from some other government. In 1215, Magna Carta brought 
the king under the law also. 

It had taken many, many centuries but at last England had a legal system 
that had grown from folkways to customs," to customary laws to laws-laws that 
king, and subject alike held in . common. - 

It was with this legal heritage of a little Celt, some koman, a big slice 
of German, Norman, and "English" and a smattering of . other cultures, that a 
group of early 17th century pioneers boarded the GocUpzzd, Siiim Coviitcint, 
VU^cavzAy and the MyiloWQA arfd- sailed for a wild and unsettled land called 
America. 

' ■ ' ■ * 

ESTABLISHING LAW IK THE UNITED STATES ' . 

English Law Carried to Virginia ' 

Council to Ru le for Kin g and Merchants . In early Hay of 1607, 104 males from 
the SuAon Con&tant, God^pzzd, and VI^covza^ landed in Virginia at. a spot later 
to be known as Jamestown and began the foundation of the first permanent 
English settlement in America. Along with their English language, customs, 
and traditions, they brought the provisions of a charter granted by the king 
to the London Company, later nained .the Virginia Company. This 'company was- 
owned by a group of London merchants who looked upon the colony as a business 
•■ " _ 23 ■ ' '■• " • 



venture. This contract between the king and the -settlers -guar^teed-the.- _ _ 

right to "enjoy' all liberties, franchises and imniunities within any of our 
othet dominions to all , intents and purposes as if they had been abiding and 
bom within^ this our realm of England." , The charter also set forth the 
structure of the local government. It established as the supreme governing 
body a council to govern the colony according to the laws of England. Further 
instructions contained in the A^Xic^eA and In&tAU(ltioyU> ion. tkz Govejimzrvt 
V^nginia forbade the council to pass laws affecting life or limb. "The Crown 
reserved the sole power to punish any persons who should at any time rob or 
•spoil, by sea or land, or do any act of unjust and unlawful hostility to 
citizens of friendly states." 

These people were assured all the protection and rights of the citizens 
of the homeland. The Articles, however, extended to them several reforms in 
the laws dealing with crime. England did not have the advantage of these re- 
forms until many years later. In England petty larceny (theft) and associating 
with gypsies drew the death penalty. ' Virginia's law was more lenient. Another 
difference was that if a person was charged with "a crime and refused to plead 
his innocence or guilt, he was to be judged .guilty. .The practice in England 
was to press to death a person remaining silent to his charges. 

For approximately two years, the council regulated the local affairs of 
the colony. based upon the few instructions given by the Kin^. The character 
and habits of the^nen plus the hardships of beginning a settlement' in a 
wilderness made it difficult for the council to enact and enforce its laws. 
Its problem was increased by the fact that for some reason vacancies on the 
council were "not filled. At one time Captain John Smith was the only member. 
This condition was a chief reason for .changing* the structure of the government. 
Provisions of the new charter made impossible for the Company.- to appoint a . 
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8°^^^^^°^ .with almost absolute authority. The local' .council that had, once 
beea^the supreme government was now to serve only as an advisor to the 
governor. 



First Legal Code . Lord De La Warr, the newly appointed executive, 'was a 
powerful noble with many business and political enterprises. These activities 

and a fever contracted in Virginia shortened his stay in^ the New World. His ' 
appointment was for life; thus, he sent a deputy governor and a marshal to 
direct the affairs of the colony in his absence. From the time he assumed 
..^ .the governorship until his death in 1618 he was in Virginia only a few months. 
Before he left England, he and the Virginia Company identified a series 
of rules and ordinances by which the colony was to be governed. Deputy Governor 
Thomas Gates and Marshal Thomas Dale increased the number. In 1611 the 
■/Utcc£e5, Law6 and OfidzA^, divlnz, PolUiqaz, ayuL l^oJvUal ioK thz GovoAmznt 
0^ I'^lyuM. was posted in the church" to acquaint tfie local population with 
the penal laws for which they would' be held accountable. . 

Since this was the first legal code in English-speaking America, it 
warrants an examination. -The colony was managed like a military outpost. t.Jhat- 
ever the settlers produced went to common stock; they were in turn fed and 
clothed from the Company's storehouse. A large' section of the code, therefore, 
relates to the stealing of toals, idleness, Icilling of domestic animals be- - 
longing to the Company, and embezzlement of food by Company employees.^ The 
stealing of grapes or ears of corn was an offense punishable by death. Any 
soldier runining ■ away f^om a battle also was to be put to death. 

Another feature of the code .was the religious intolerance. Any persbn 
in Eiigland seeking to migrate to Virginia was requited to. take the Oath of 
. Supremacy. This was a pledge ^to support the king as. head.^of the Churchtt 

ErIc" V . ■■ ; , '. -•■■32;- . ■ - ■ -'V^'.- '''S. 



■V 



'Bxgland. " By swearing to this oath, all Roman Catholics would be excluded 
from the colony* • (The Pope is head of the Roman Catholic Church.) 

,. To further safeguard against this rellgioua invasion by Catholics and . '* 
to control the morality of the colonial inhabitants, Dale's Laws, as they 
came to ^^ife called, specif led *the following:;, any -person speaking against the 

•' Trinity would be put to death; all newly landed ^ emigrants should' speedily 
go to the minister- and satisfy hiii of their religious soundness or. be whipped 
each day until this was- done; religioiis services were to be held daily and 
each Erust attend or lose his food rations for tfie. first offense, a whipping 
for the second, and six months service in the galleys for the third viola- 
tion; swearing in God's name, was punishable with death; For the use of 
profanity, the first breach was a whipping; second, a bodkdja thrust through 

the tongue; third, death. ^ Disrespect for legal or canon (church) authority 

•'.■■■* ' 

demanded^^he--s^e atonement as the use of profanity. Other punishments meri^ " 
'tioned were branding, cdttirig off ears, ajid tying neck and heels together.. . 
It. was not unusual for tiie Offender to in this position fbr forty-eight 



hours. -:. 



The -first' 12 years of Janestown-c -history was a, period of discipline and 
suspension of many of the protectiiiife enjoyed by other: Englishmen even though 
-they had been guaranteed by the; charter. ' This, strict regulation and check, of *; 
the. colonists ^was due in part to 'the big jab of clearing the land, * establisl^to^ 
^ a colony, and achieving' the purpose for^which all this was dptte^-^ a pro-- - 
. fit for those that were paying the bills. . Another reaspn f bf*^ tj^;e^h^^ con- 
trol was directly tied to some things happening in England. ,\\ / 

The number of thdse' without jobs was Increasing dally. As a result the 
crime rate was also .rising at an alarming rate. Parliament passed a series 

- of laws, that in a sense made it illegal to be^employed. Yet there were fat 



more people than jobs., . Orie of ' the_ laws stated that- vagabonds and beesars who 
were- not cripple-, both men and women, w6re-to have their backs' bared and 
-whipped and sent to the parish or shire where they were born or last employed. 
If neither of these places could be discovered, they were usually condemne'd ' 
tb a house of correction. The judge coul^ force them to leave the country.;*^ 
tcl return meant the gallows.'^ People classified as vagabonds were fortune •. 
telXers,- idle :persons with sound . bodies, peddlers, .tlnkers% and college stu- 
dents, ftound begging without^^jpermit from the college. 

Ouite^s&^tefinmnbers of those condemned to these hduses of correction 
- were handed over to the officers of the Virginia ' Company to be sent to • .. : 
• JamestQwn. Occasionally Someone convicted of a more serious' crime might- 
also be sent to the colony if that person was skilled in a needed trade; 
Many of those who had been told to leave England also, sought passage to the 
•. New World. • - . .- ' . ' 

There was one other class of unfortuijates with which the. legal author- 
ities and much of England .became, distressed. Streets of English towtis and 
cities, particularly London, were filled with homeless youthful vagrants. In 
most cases their survival depended upon what they could steal. The govern- 
ment saw this horde o-f juveniles growing up to be an army of professional 
criminals. Because o-f their 'young ages they could not be , dealt with under 
the -vagabond and beggar laws. Someone suggested that they be sent to the 
colony in- North America. 'The London authorities gathered up hundreds of these 
youngsters and turned them over to the Virginia Company for distribution in 
its colony. . " - • • . 
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First to solicite the lustices of Peace generally for sendinge to this ^ ^ 
Company all such younge youthes of 15 years of age and vpward as ^r^for^S^dtr 
they shall finde hurthensome to the Parish wher they live w'Vthe o?youn7e/o?th^ 
,Siime of jffive pounds in monuy towards a f arr greater charge w*^ the 
Company must be att for their apparrell and transportacon into Yir- 
ginia wher they.shalbe entertayned in good manner as servants and 
apprentizes vnder the 'Companies TenntC. 



To the Ri Honorable William Cockaine kn» Lord Maior 
of the Cittie of London and the Right Wofp: y' Aldermen his 
Brethren and y* ^o-*: the Common Counsell of y' kid Citty. 

The Threr Counsell and Company of Virginia assembled in their great and gen- 
erall Courte the 17"" of Nouember i6i9 have taken into Consideracon the contin- 
uall great forwardnes of his honorable Cytty in advancinge the PlantaCon of 
Virginia and pticularly in furnishinge outt one hundred Children this last yeare, 
w*^*" by the goodnes of God ther saffly Arived, (save such as dyed* in the waie) 
and are well pleased wee doubt not for their benefitt, ffor T^icH yo'''" bounti- 
full assistance, wee in tiie name of the whoU Plaatacon doe y^d vnto yo'* due 
and deserved thanks. • • " 

And forasmuch as T?ee have now resolved to send this next Springe very large 
supplies for the strength and encreasinge of thie CoUony, styled by the name 
of the London CoUony, And finde that the sendinge of those Children to be 
. apprentises^hath been very grateful ^ §to§ the people: Wee pray yo'' Lo^: 
and the rest jn pursuite of yo' former so pyous AcCons to renew yo'' like- 
favours and fui^ vs. againe w*^ one hundreth more for the next springe; ' 
Oar desire is -that wee may have them of Twdue years olde & vpward w^ 
allowance of Three pound a peec for their TransportaCon and fforty shillings 
a peec. for tSeir apparrell as was formerly graunted. They shall be Appren- 
tizes the boyes till they come to 21 years of Age the Girles-tiU the like Age 
or till they be marryed and af terwardes they shalbe placed as Tennant^ vppon 
the publique Land w"* best CondiCons wher they shalfhave Itouses w*^ Stocke 
of Come & Cattle to be^n w*^, and afterward the mpytie of all encrease & 
yfitt what soever* And soe wee leave this moCon to yo' honorable and graue* ' 
ConsideraCon. 



The Companies 
declamcon to 
Lo: Maior and 
Courte of Alder- 
rnen. 
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First Representative Govenment , The population of James toxm and surrounding 
area was swelled by people whose presence was not^by "f ree^^hbice. Doubtless 
many looked upon their i.new homes as just a transfer of their place of punish- 
ment. Others perhaps thought of it as being just another community in w^ich 
to practice the roguish skills they had followed in England. Some must have 
been disgrixntled by the situation that even though they made the choice to 
come to the New World, the decision was a lesser of two evils. 

These factors plus all the normal problems of building a civilization in 
a wilderness were chief ly responsible for the: type of laws and government 
established at Jamestown. By 1619, however, the colony was beginning to 
flourish and the need for a military rule ceased. Virginians then were ex-' 
tended most of the rights of the inhabitants of the mother countty. In July • 
of that year., the new governor, acting under instructions of the Virginia- 
Company, decreed that every hundred should elect two burgesses (freemen) . 
These burgesses were to- assemble in the church for the purpo^ of enacting 
a new set of 'laws to govern the people. - This assembly became America's first 
representative government. \^ 

, To accomplish the task for which they had been convened, the assembly 
divided into two -groups. Whether by intent or not, they organized themselves 
into a two-house (bicameral) legislature comparable . to. the English Parliament^ 
The governor and his appointed council functioned as the upper house as did 

*i ■ 

the English House of Lords.. Following the pattern of the House of Commons, 
the burgesses became the lower body. This form of legislative organization 
became the model of ten of the American colonies and later the Congres's/of 
the United States.. In Connecticut and Rhode Island both the upper and lower 
house's were elected. The Pennsylvania assembly was a body of one house. 



Lavs Passed by New Government ,, Dale's. Lavs did not have to be. considered 
by the Virginia legislators ' as they reflected upon nev statutes • Yet the 
circlnnstance^ that had prompted these lavs ver.e perhaps still in the minG|^j^ 
of the members of the assembly • The offenses they identified vere b^'ically 
the same^ as those cited by the earlier code. Severity of the punishment, 
hovever, vas significantly scaled down., iAn absentee , from church, for example, 
vas fined three shillings for each nonat tendance. A persistent case of 
shearing no longer courted death; instead, the guilty person could purchase ; 
his redemption vith five shillings. 

Before completing its task of determining the acceptable standard of be- 
havior in Virginia, the assembly entered a nev type of regulation in the' 
statute book. "Excess in apt>arel" vas strongly condemned. This legislation 
vas prompted by the attention created by a freed servant whose apparel incliaded 
a beaver hat with a band of pearls. To curb what the burgesses considered a 
wasteful display, it was enacted that each ^ man of the colony* was to be taxed 
in the church for all. public contributions.' The amount was in. accord with 
the appearance of. his outer clothing.' If he were married, . the amount would; be 
based upon either his or his wife's mode of dress. It appears that dress codes 
have been with us for a long time. , 

Court System Created ^ Though the duties "of the assembly were chiefly legis- 
lative, it also was .to serve as a court of justice.- The power with which it 
was endowed made it the supreme court of the colony. Two cases were brought 
before the burgesses shortly after the beginninj^of their first session. It 
is not believed, however, that the representatives wanted to cotiipete with the 
older courts for an eqiial share in the administration: of justice. This is 
apparent from the fact that they referred both cases to the governor and his 



council for trial-. . ' ^ ' ' \ % 

Until late fall of 1620 Jamestown was the only English settlement' in 
the New World. >*It was only natural that here was the birthplace of the 

■is- 

English-American code of laws, a representative legislature, and 'an orga-- 



an orga- 



nized system of courts.": This was a remarkable achievement considering the 
hardships of the settlers and the fact that the colony was . les^ than' 20 
years old. ' . 

The assembly sitting as a court, the Quarter Court, axid the monthly 4* 
court constituted out first judical system. The Quarter dourt consisted 
of the governor and his council. It was so named because it met foui: times 
a year. Within a short time the sessions were reduced to three a year. 
Since the name no longer was appropriate, . it was changed to General Court. 
The number of t:aies it convened during a 12 months' period continued to be. 
reduced,^ but it retained its name, ^ ^ 

During^ the formative years no differentiation was : made between the 

1c3ffifd'sr^ caseis_ the.assBioBly and the General Court. 

Both sat in judgment on criminal and noncriminal cases. In criminal matters 
the one convening "first aftfer the person was charged had the case put on its 
calendar. Both tribunals exercised the right to hear an argument for the 
first time; both were empowered to hear a case, that had been tried in the 
lower court and tjien appealed to a higher court. Powers and jirivileges of 
modern courts are not distributed in this manner. 

Monthly courts were local tribunals and they, too, had the authority 
to try -criminal and noncriminal charges. Cases determined in these courts 
were^ ones considered too unimportant to be judged by the burgesses or gover- 
nor. Justice was not always swift in these courts because they were few in 



number and- not always convenieat to . the'T>e6)pleT"" 

when the '.colony was divided into shires; a separate court was appointed for 

each. Later the name was changed from monthly court to county court. 

The inhabitants of the colony considered themselves English; citizens, 

not Vipglnians or even Americans. . They looked upon their courts as being 

English courts trying English offenders or settling disputes tietween* English 

subjects. Thus English com^ion law was used as the foundation for their de- 

cisions. If a person had his case heard in every court in Virginia and was t 
■ ■ „. ' ^ ■' , . . ■ ' 

still unhappy with the. verdict, he had the right to request a court in England 

to review the case. - . 

Pilgrims Law 

Religion Laws Force People From England . About the -same time the settlers of 
Jamestown were electing representatives. to their first legislature, another 
group of Englishmen were making plans to form -a neighboring colony. 'Parliament 
had passed a law making it illegal ta'^be absent from any service, of the 

Anglican Church. This law also made it a crime to attend or take, any part 

* ' ■ * • . 

in any other kind of religious meeting. The people who did not believe in 
this church had to make a decision about their religion. ' They could give up 
their faith and do as the law required. Other choices were to. leave England 
or to worship their; creed in secret. Still another choice was to worship . 
openly as they pleased and risk persecution or arrest. 

■ ' -v.. . ^ ■ 

A group of Separatists made the choice to leave England. They went to 
Holland because it was not very far away and it permitted freedom 'pf reli- 
gion.. Their religious problem may have been solved, but they soon dis- 
covered th-elr cl^oice brought other kinds of i^roblems. They had trouble • 



getting iohs. Life was hard even for young ineinb^rs of 'the\f^ilv. 



Dutch customs were Being adopted by the children It ^-1*^^^ Holland 

and Spain were about to become involved in a religious--«*ar, - The ' parents 

feared their English way of life was threatened and d^^ei^ned ±o seek" 
another home. This time their choice was the New Worad.f^'^:'^^^•- 



J> . 



separati sts Leave Holland for New World s Because Jamesto^ supported the ^ 
Anglican. Church, the Separatists could not join that groups* Permission was 
' obtained, however, .from the Virginia .Company th plant a settlement in the . " 

^northern section of ^its territory. These arrangements having been made, a 
. small , group; of English Separatists left Hojland for Southampton, England, . 

Here they were to purchase suppliesV engage a ship,. and be joined by fellow 

Separatists from. London, ^Fin^lly after a long delay and several disappoint- 
, .ments, approximately .104 .passengers set sail for Virginia, When 1:he Ucuff^lovijqA 
.'arrived off the coast of Cape Cod, it had missed its designated landing area 

by many- miles. The Pilgrims (naine by which this group is" knoxm) decided to 

stay there and take the chance that they might not be made to move. Of the . 

approximately 103 : (one died at sea) persons on board the ship, only 35 were 
. of the original group that left Leyden, Holland. The ones that had. joined 

them were of the' same religion but had indicated' very early in the! voyage 
^ they did not agree in many matters. ' : ■ ' 

Mayflower ' Compact , \ The pilgrim fathers must have been'-worried .about' how con- 
flict would be prevented in' the new settlement, William Bradford, in his ' 
journal of the events of the voyage, notes that some of the* London people had 
made "discontented and mutinous speeches" and also stated that "when they 
came ashore they. would use- their owne libertie." His writings also reflect 
juvenile delinquency was not" invented by modern youths. He gives- us several 
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accounts of the mischief of two London boys, John and Francis Billingtpn. 
On one occasion they set fire to the l^aylZcuOzn. and almos^bl-cw it apart. 

These religious inmigrants originally thought, the only law needed for 
their-^new settlement was the Bible. Before landing they had apparently de- 
termined it was also. necessary to have 'a civil government. On November 11, 
1620, forty-one men ^gned an agreemertf i/hich hist oryj^^ named th^ J^axflZcii^QX 
Compacitf The "document contains only three sentences; the second sentence^ 
however, contains 150 word s^' 'No (provisions of a government are actually 
•outlined. That to which they agreed wa^to "covenant and combine our selves* 
togeather into a civill body politick, foEr our better ordering and preserva- 
tion^^hich was to "enacte,. const it ute^^^X^ ordinance^T^cts,^ 
constitutions, and offices" to which teey^id "promise ail due •subm;f!s$ion ■ 
and obedience." 

Pilgrims Set Trend in Government . . At the beginning of the Compact and again at tlie " 
end the men pledged their allegiance to the king of England.- They made this p^e^^ 
to place themselves within t'he scope of English l^ws. Ten years later this 
"civill body politick" had to determine how much of the English law could be 
administered in the Pl3nnouth Colony without referral to the courts in England. " : 
The entire Billington family from time to time thrust worry and concern upon. 
the^Pirgrims. John Billington, Sr., was now adcused *df murdering a man. 

The ^uestioc was not only was he innocent or guilty but also did these ^ ' 
people have the legal authority to try him? -Evidently the .seriousness of tfie ' 
doubt weighed heavily, in |the lainds of the settlers. The Bradford journal* notes . 
that they went to a neighboring coloriy that had recently been established and 
asked.. "the advice of Mr. Winthrop and other ablest gentle-men^"- There. was ^ 
agreement.. *john Billington was foxind. guilty by the -colonial court and was . . , 



sentenced to. die by hanging. This is our first recorded execution in Enplish 
America. 

. As* in any toatter of such importance, there were some who objected to the 
local officials afi«i^ing this kind of authority. The affair was reported td 
the mother country. . After invest igating^ the council in England that'' was 
responsible for overseeing the colonies approved what Plymouth had done. Thus, 
t\ie trend was established. Each- colony would assume more and more control 
^ver its local affairs so long as it did not violate the statutes and common • 
law of England. 

Rule of the Saints 

Puritans Settle Massachusetts Bay . Small groups of Pilgrims followed, and 
other settlements were made in the vicinity of Plymouth. The area, however, 
did not experience a r.eal growth in population until the founding of the 
!%assachusetts Bay Colony. This colony was begun by a religious group called 
Puritans. -Both the Puritans and the Separatists had belonged to the Anjglican 
Church isL. Epgland. Factions within the church became dissatisfied with its 
beliefs and practi^s!.^ One group disliked it so much that they wanted to 
withdraw their idembership and est^iblish their own church. These people were 
the Separatists. Others^ were unhappy with the churcK but not enough to'^want 
to separate. They wanted to change or purify some -of the church's policies. 
These people were called Puritans. 

Church Dictates Law . . John Cotton was perhaps the most important religious 
leader of the Puritans. He came to America to fulfill his dream of living 
in a place governed by the laws of Moses. ...Reverend Cotton, x^as widely respected, 
and his influence upon government and law was as important as was his position 



in the religious life, of the community. His' ideas were readily accepted and 
established. Some of those ideas were that -the church and the state were 
one and the same, church membership was necessary to vote or hold office, ' 
and the making and the enforcing of the laws shpuld be in the hands of a 
select few.' r ..... 

" John Winttirop, the. first governor of the Ilassachusfetts Bay Colony,, 
worked; closely , with the minister's of the church. . Because of his legal and . . 

~reli-gipp$~T>os±tioni he-considered himself the interpreter of the laws of ^ God 
If someone was disobedien^t to the office, he held it was also an offense 

-.against God. He once stated that "whatsoever sentence the magistrate gives, 
the judgment is the Lord!s." In a system of ..this nature, the idea of a 
trial by a jury did not thrive. . \ ' 

Puritan leaders held the opinion that the church must set up standards, 
of conduct as well as. principles of religion^ As they saw it, , one of the 
first responsibilities of the government was to pxinish any departure from 
these principles or standards. A church committee was organized for the pur- 

pose of determining those standards and principles, y^t found 9l "damnable * 

• . 

errors and heresies" being practiced in the" colony. Persons guilty "of these 
misdeeds were punished with suitable whippings, fines, and imprisonments. 

Perhaps the most notorious example of Puritan law based upon primitive 
beliefs was the wave of witch h;unting that took place, in Salem. A group of 
bored young girls accused some people, they disliked of > casting a witch's 
spell on them. Panic seized th6\uiinds of the people. This hysteria was 
helped along by the sermons of Cotton Mather. . A special court was appointed 
to look^into the matter. Hundreds of people were accused, and many were led 
into a corifesiSit>n' of guilt. That seemed to be the easiest and often the * 
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only way to avoid the death sentence* If the accused confessed to practicing 
.witchcraft ^md repented of the evil ways, the person was chastised a'nd freed. 
Those who refused to plead guilty and have their* names and their families'' * 
names dishonored were condemned and "delivered up to Satan." . 

When the court adjourned, nineteen persons had been hanged.' One'^old man 
. had been pressed to death. A small number had died from the. harsh prison 
conditions to which they were exposed while awaiting trial. Approximately 
150 pers^n:^ were still in confinement. ^ 
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Puritan Law. Challenged . , Ships bringing people from England were regularly 
arriving oti the Massachusetts shore. Among those seeking a religious haven 

was a number of individuals whose beliefs differed from the established 

" \, . • . ' / ■ ' ' ■ " " , , 

church of the colony. Officials quickly passed a law directing whipping and 

'.. * .. 

banishment for aiiyone who spoke against the Puritan teachings. Those who' 

^ were of another denomination suffered unbelievable pain. The other laws en- 
forced attendance at' all Puritan colony services and taxed everyone to pay. 
the salaries of these ministers.. 

Anne Hutchinson was one of those who spoke out against the colonies 
ministers. She was , brought to trial and -charged with breaking the Fifth 
Commandment in that she had failed to honor her father and mother. When she 
questioned this, the court "informed her that her father and mother were the 
authorities of Massachusetts Bay. Anne >7as ordered to leave the colony. T*7hen 

..she asked why, the judge told her to ask no questions because the court knew 

why, and that was all that was necessary. . - ' ' \. ^. 

t 

Roger Williams apd' -Thomas. Hooker., to the horror of the Massachusetts. Bay 

authorities, pxeached "hewe and dangerous opinions." These new and dangerdus • 

opinions were such things as: government officials did not have the authority 

.. ^ " .37... ' . ^ ^ ■ 
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to enforce the religious part of the Ten Commandments; a person should be 
free to deal xri.th his conscience as he thought best; slavery was OTong; in- 
dentured servants should have one day a week for rest; disputes between 
people should be settled :by a fair and impartial third person; ancj that 
•^ constitutions should not be fixed and permanent, but that people should have 
^the right to change" their laws as needed. Thomas Hooker also advocated that 
tlie civil offices should be filled by elections and that church membership 
should not be a requirement to vote. - • 

These two men. Hooker and Williams (with Williams under a banishment ' 
sentence), left'Massachusetts Bay and founded two new settlements, Rhode 
Island and Connecticut. When the principles of government for these two 

colonies were established, they contained -the democratic ideas of their 
ft. •' 

founders. Conecttcote' s (Connecticut) fuyidamzyUat 0/idzU was the fir 
written constitution of modern democracy.* :/ r 

First Education Law . The harsh laws of the Puritans were responsible for 
. many people leaving Jlassachusetts Bay and seeking the freedoms of their 
neighbors. It would be irresponsible, however, to give the idea that all 
the laws of Massachusetts were intended to force her inhabitants down a very 
narrow path of conduct. Much legislation was enacted that improved the 
general welfare of the colonists. For example, a lav7 was passed that re- 
quired every town of 50 families to furnish a. teacher of reading and writing-. 
Every town of 100 families had to establish a grammar school to prepare the 
boys for college in order that "learning may not be buried in the. graves of 
our forefathers in church and commonwealth." This, law began America's public 
school education. 

As the church relaxed its extreme rule and other changes permitted 



Massachusetts to become more liberal, it made many contributions to Americans 
democratic legal her-itage, 

English Law Becomes Americanized , . ^ • , * — ' • . 

. Circumstances- Determine Lav> The Atlantic seaboard wa^ not settled in a few 
years. When James Oglethorpe and a small group that had been released from 
debtor* s prison in England landed in Georgia for the purpose of founding a 
settj.ement, th'e Virginia colony was 125 years old. When . the first ^settlers 
came, .they did not begin their work with the idea of -founding 'a new country. 

For , whatever purpose each person* came it did not Include giving 'up English ' 

. ' , '•.'■*■ - • 

citizenship. Those that left the mother country because they were dissatis- 
fied with her conditions came to make a new and better England. The British 
flag came with the" settlers, and with the flag came the basic English way of 
. life. 

England, however, was thousands of miles away with little opportunity for 
contact. Life in the new world was hard and primitive, and the people could . 
not. call for help from England every time they had a problem. Thus things ; 
could not always be done exactly. as they did them in the mother country. 

Most of the people' who occupied the land were English, but neither the 
land nor the people were alike. Some land was g^d for farming; some had to 
be used for other ways of livelihood if the inhabitants were to survive^ . 
The people, had different English backgrounds and different goals they 
wanted' to achieviSi. For some colonies the king had granted the people the 
right. to settle and had given them a few instructions about their government. 
In other colonies he had given the land to a trading company or to one or more 
individuals who' had the major voice in the management. There were other ex- 
amples of . individuals who founded their own settlements without permission 

46' ■ ■ . 



from anyone. 

As a result, Tf or more than a hiindre^ " years the Americ.^^ colonies "had 
. been serving as a laboratory of governmental experimentation. In the colonies 
and in the local areas, alnfost every form of ruling people was tested. 
Each method was a step in the process of trial, error, and correction. . The 
.authority of any one period ruled and enacted "laws .according to its belief 
ais? to what were the special needs or circumstances of that particular time. * 
Selling guns .:or^ ammunition to' the Indians^ f or "exampl^', might mean disaster 
to the settlers; thus it was made a death crime. In. earlyJirginia," since 
.-food .was so scarce, many of the laws "dealt severely ^^th anyone stealing it. 
Pork was particularly, prized because many different kinds of dishes could be 
prepared from- it, and the hogs required little care, They^were permitted to 
run loose. To assure proper. ownership they were branded on tte ear. A per- 
son could quickly get the death penalty if caught pig rustling^ as well as; 
being found with, a pig minus the .branded ear. 

. Law enforcement and the correction system were also victims of needs 
and, circumstances of the time. Money was top limited to be spent on wrong- 
doers. In general, the colonies favored the kind of correction that was the 
moist speedy and made the least drain on the treasury. Too, the offender was 
iri'juost cases needed as a ^worker. A long jail, sentence would^d^prive the 
family or the community of a needed laborer as well as being . a burden on a , - \ 
struggling government. Thus, punishment was -usually designed to be harsh, 
humiliating, and hasty. . 

This is not to say that colonial judges never did give lon^^ sentences, 
the convicted could receive a judgment of several years hard labor working 
for the colony or the community. .In cases of burglary or robbery the guilty 




was made'^ in* addition to the awarded punislment , to return t^ stolen goods. 
If he could . not return them or their val\i*e,' he was forced to work as a bound 
servant for his victim until the claim was satisfied. Creditors also had. 
a claim against the labor of debtors^ if they were without property that could 
be taken by the court in payment for the debts. Remember the Qelt^? In con-. . 
trast, England was at this time, extensively using the prison system* 

When legal quejstions arose, colonial judges and lawyers studied the de- / 
cisions of English judges on similar cases. In many instances those principles 

. could , he ^a pp 1 1 e d - without change.— JJith other.^ cases ^ however, because the 

. ■. , . ' > 

colonial needs and circumstances were -unique, the English common law Had to 
be modified to achieve justice. On .occasion, court decisions were made 

v/here there was no Enelish precedent. Thus there* slowly emerged an American 

" • ■ • 
body of law based on English common law but beginning to be distinctly dif- 
ferent and new* ^ 't; * 

KiioVledge of Law Becomes Necessary . Many of the colonists had a natural in- 
terest in law. Forging a civilization from a very meager bfeglhiiing stimulated 
a thirst for an understanding of law for some. Others were becoming prosperous 
planters, merchants, or small-scale industrialists. These people recognized 
a need to have some knowledge of law to protect their interests in their 
business transactions. There was yet another need for knowing at least a 
smattering of law. Legal counsel at public expense was not provided for 
those too poor to afford a lawyer.. (Such a poor person is called an indigent.) 
Even those who were not so po'or^found it difficult to acquire legal aid. As 
a result, most .colonials who appeared before a court on a criminal charge had 

to conduct their own defense as best they could. r / 

. \ ■ •:' : ■ . ^■.v..■^ ■ W^;-" 

Just prior to the American Revolution 'the general?: knowledge of some • law 



was. so widespread in the colonies that a prominent 'English st^sman remarked 
that everyone in the colonies who reads, '^'endeavors t6 obtain .some smattering 
in law." General Gage who:" had been sent to govern Massachusetts complained 
that "all his.jpeople were lawyers or smatters in law." 
• It is not surprising, therefore, that the voice of the citizenry be- 

came stronger and used a legal vocabulary as' it began to express its unhappi- 
nesfi with the mother country. The colonies had nearly 170 years to'^give 
their. own style to the development bf law and to become educated in its 
princip^les. Throughout that time, - however, they did not waiver in their declar 
ation to be loyal subjects of the king and claim their rights under the common 
law. ' ' . 

IXiring most of this period, Engl;and had been' busy with major problems 
of Her own. Wheti^3Qme of these had been eased, she had time to look into 
the affairs of the colonj^es.. . Too, the English treasury was in need of re-^ 
building, and she thought it only natural that the colonies should help with 
this. To achieve this,* taxes were levied and trade controls were imposed. , 
The colonists considered spme of them illegal and, therefo^, protested. ' 
B^land passed new laws to enforce the old ones. ' From America the cry of 
"violation of rights" grew louder. Thus the conflict was begun. 

Court Established Freedom of Press . One of those cries came from John Peter 
a newspaper editor in New York. He had written a series of articles; 
criticizing the royal governor. The governor charged him seditious ; . 

libel and had him arrested.' Seditious libel is a written article stirring 
■up ill will against the government. spen|pten months in jail before his 

case CMie fo trial. 'Andrew Hamilton, one of the best known lawyers of the 
Tiorthem c.o^bnies, vcafe^ to handle Zenger 's def ense. 



Hamilton, departed from all English precedent and argued that if what Zenger 
had printed was tnie, he had not committed a crime. The court agreed with 
Hamilton's logic. Freedom of the- press was made a reality by this New York 
court* , ' 

England V iolates- Legal Rights of Colonies , The colonists also objected to ' 
the use of the writs of assistance. These writs were a form of a search 
warrant. They did not require, however, the identification of what kind of 
place was to be searched or for what item(s) the search was being maSe. This, 
the people said, was a gross example of illegal search and seizure.. 

English soldiers stationed in the colonies were lodged in private homes. 
Family .habits .and comfort were disturbed. An offended public viewed this as 
a bold case of invasion of privacy. • 

Parliament enacted tax laws, and the colonial legislatures argued that 

» •*,«-. 

a government cannot legally tax a people when they are. not represented in the 
lawmaking process. * " 

Disagreements over these and other legal issues became more heated, 
with an occasional display of tempers. Such was the beginning: of the. events ' 
in Boston on an evening of March, 1770. Some men and boys shouted insults at 
a ^oup of British soldiers. This was followed with, a hail of rocks, snowballs, 
and bricks. A riot followed in which five colonists were killed. In spite of 
the fact thaft colonists were slain in this violent engagement , there were, 
those who preferred^t^^ be settled by law. • John Adams, one of the 

leading patriots, was one of these. He served as the defense attorney for 
the soldiers and won the acquittal (release) for ^11 except two. One of these 
pled the Clergy, was given the customary brand on the thumb and released. 

Colonies, Qrganiz eL^ Policy-Making Body . The quarrel between England and t^ie 

43 . . . 



colonies became more -intense, Virginia sent out the call for ah annual con- 
gress' made up of representatives, from each colony. This congress would 
review needs and problems of the colonies and recommend common policies for 
their solutions. The colonies responded and on September 5, 1774, the First 
Cpritinental Congress convened. The 13 English colonies of 'North America 
"were organized for the first time. From that moment there was a legal body 
representative of the common interests of all the colonies. The. Continental 
Congress jaid the foundation of the American federal union. 

One of the first actions taken by this body was the stat-ing of. their 
rights and grievances. In this document the Congress declared, "...the respec- 
tive colonies are entitled to. the common law of England." It further pro- 
claimed that they were guaranteed by. the English constitution and colonial 
charters the rights of life, liberty, and property; and they never had given 
any sovereign power the right* to take these rights away without their consent. 

Declaration of 'Independence . ^ In April of the next year the verbal struggle 

for" rights under the English common law became one of armed conflict. The - 

following year the reason for fighting abruptly changed. The colonies believed 

tSe privileges and protections rightfully belonging to .every person jcould 

better be obtained under a different flag. - Thus they determined 5: t^o seek in- 

dependence and the authority . to govern themselves. . ' " \ , 

The committee appointed to draft a declaration of independence asked 

Thomas Jefferson to do the* first writing. He began it with an explanation of - 

vhy they were fighting. It states their idea as to why governments are 

.►v • ' ;■ ■ ' . . ' -^ 

estai>lished and what the pefople have a*, right to do if a government does riot 

carry^.out its responsibilities. 

Following this is. a list of the tKings done by the King which they 



considered illegal and in human e It closes with the annotinceinent. that 

Since their British brethren have remained deaf to the voice of justice, 

■ '•'■1/ ' 
they declare That these United Colonies are, and. of Right ought to.be. Free 

and Independent States," ' . • " 4 

Running through the Declaration are such -phraseiS as: ali*men. are ' ^ 

created equal; jLnalienable rights; life, liberty, and the pursuit of happf- 

ness; trial jury; 'judiciary powe^rs; quartering of troops; laws necessary - 

> ■ . • ' '* ■ 

for the public good; and trade with. all parts of the world. 

Later Jefferson comnented that he did not consider it a' part of hi$ . . 
task to invent new ideas or offer sentiment never b^efore expressed. The 
Declaration lists the various ideals of democracy whicr^had been stated in 
English documents. These ideals, however, became more mrmly rooted in the 
New Woxid. The V^ctoAotion OjJ Independence is one of thl cornerstones of 
our constitutional law. It established the^ principle of ^Muality and basic 
human rights as the foundation of our government and legal system/ C-:' 

From Confederation to Federation | A 

- Confederate Government Established and Tested . Soon afte/^decJLaring the war 
to be one for independence, the Continental Cotlgriss i&truqted each ^t^te ^ 
to set 'up its own government.^ By the end of tHe'^volution all states ,iiad 
adopted written constitutipns. All except two states, Connecticut and Rhode 
island, wrote wholly new documents.' At the same time the Confess had a com** 
mittee .busy at work drafting a plaa of eovemment for .the new countrv. 

In 1777 the Congress sent to the states for approval iertain AJlUcZu 
oi eon^zdeAOtion and Pz/ipeXuLoZ Union. These articles established a very weak 
union. Most of the governmental power was to he kept by the states. There,. 



were no president and no national courts— only a congxess. . ' Iteclsions in the 
* congress were .made By all representatives from. each, state deciding how they 
wanted to vot-e and then casting one vote for that state. Laws could be 
passed only with, the approval of nine of the states. No changes in the 
' Articles could be made without the agreement of. all stiates. What power was 
-given to the national government was a big surrender. The people were afraid 
of a strong central government, thus the United States- once more became a 
laboratory for governmental experimentationr-^another period of trial, error, 
arid' correction. ' It took ten years of problems' and almost >olitiGal disaster 
for the people "to realize this plan of government was no^t working. The new 
Congress had so little power it had to depend upon this local government to • 
protect its members. On on^ occasion some angry PennsylvanianV^m^rched to- ., 
ward the building where the- Congress w^^-meering'. The members had to flee .-v. 
-across th^ state line for safety. • *.v 

The- survival of th^ English common law as the base of, our law was also* ' 
being tested* /llany wanted "to declare* independence f roiii^^anything and all things 
English..; ■ Members of the: American, legal .prof ession studio the French system / 
of coding laws, Sdme. triced to persuade other lawyers and judges to adopt 

• ' ' ' . ■. " '* '^^u .■ ' ' ' ' 

this system, Baglish* common law, hjowever, was too firmly rooted to be. cast 

out. Common law has survived the years. Today it is not. unusual for an; • 

American lawyer to call the court's atteatibn to an English case when he can- 

' ^j, ■ ' ' •. 

npt find .an. American case -that supports his point. The judge does not haye [, 

' . ' ■ ■. ' - . . ' • ■ • 

to permit it but it .may be persuasive and he may consider it. 

Convention Called to Revise the New Government . When it was- clear the j?overn- 
ment under the Articles of Confederation was not succeedi-ng, a convention was • 
called to revise the Articles,* The meeting was to be in Philadelphia, 



!: Eennsyl-i^ia, on the" second -Monday in May, 1787. Sessions were to be held 
, In the StaCe Rouse, the same building where'^tiie VzclqAoutioYi 0^ J^zp&nd&nc& 
was adopted. \ Later this building was to become known as Independence Hail/- ^ 
^ •. .When the Wheduled date- arrived only 2 delegates, a Pennsylvania and 



a Virginian were preseint For more than 10 days the a^iving delegates 
.should meet, count the number-." present, decide that.waBUot ^naugh to hold 



the meeting, adjourn- until thec;^t day^ and repeat the procedure. By May • ' 
.; .25 a majority .of the states were represented and the decision was made to 
b,egin the vonk and. perhaps the other d^e^ates'would arrive later. George 
Washington was elected as the 'presiding officer and the meeting was begun. 

■ At the end of June only New Hampshire and Rhode Island were absent. New ' . . 
^ Hampshire's delegate arrived in Jtily but Rhode Island never did send repre- 
sentatives. The 12 states had selected g total of 74 delegates to" represent' 

■ them. Only. 65 made the trip. and 10 of these did not attend any of the sessions. - 
. The average agie .of .t hose attending was 42. Georgg^^ashington (55) and 

-r. Benjamin Franklin (81) kept the average from being^riv:^he thirties. 

:- The representatives were /men of wide, knowledge, public^ experience, and im^ 
portance/ in. their own states. 'Many were very prosperous by the standards . ;- .. 
of that time. Thirty-nine were members or former ntembers of Congress. 
Thirty-one had attended college, 2 were college presidents, and 3 were teachers • 
in 90m^ college. Eight had been signers of the Declaratioji of Independence 
nearly all had served 'the Revplutionary cause; and 8 had helped to wite 

^. their states' constitutions. Seven had served their respective states as 
governor^ Two were lat;er to become presidents of. the United States and one 
would serve as. vice-president . Twenty-eight were -at a future^t^e^to be * ' 

elected to the new Congress they helped to create. ' Four were to be appo^^ted 
■ 47 



ERIC , 



54 



ERIC 



to the Su'preme Court, Over two-^thirds of the membership were lawyers of . 
whom 10 had been. state judges, . ^ 

.As this information indicates, these men represented a wide range of 
experiences and knowledge. They were leaders and had been very active in , 
trying to put the national and state governments on sound bases. They had 
Studied not only the forms of government of other countries, but. also the 
ideas of the world's best known political authors. 

Work of the Convention . It is only natural that the people would be In- 
terested in a meeting* charged with the task of considering changes in their 
government. The delegates. needed to be able to offer and to discuss sug- 
gestions openly and frankly. To do this they must be tree of people trying 
to force their opinions upon them. The only way to achieve this was not to 
permit visitors at any of the sessions nor discuss the work of the conven- 
tion with anyone except the members, Xhey pledged themselves to this secrecy 
and posted guards at the door to assure this privacy ji .Windows aliso had to 
be kept closed. To be in Philadelphia on'^'^a hot summer 'is day and in "an up- 
stairs room with all the windows ^and doors closed and without benefit-^f an 
electric fan or air conditioning can be bad news. It is not surprising that 
the daily attendance usually did not exceed 35, There was one advantage, 
however, to keeping the windows closed. It did keep out some of the pesky 
horseflies from the nearby stable. Some of the members complained that they 
"drove tfiem crazy," 

* Philadelphians put forth much effort to make 'the task of the delegates 
as pleasant as* possible. For the evenings the citizens planned a variety 
of social events for those that wre interested. This city was the home of 
Benjamin Franklin, Here he enjoyed numerous old friends with whom during 



the years he hacj discussed many problems and questions. A few of the dele- 
gates were asked to stay close to the aged and talkative Franklin at these 
•social affairs in the event he absent-mindedly began. to talk with these 
friends about the convention's work. If this happened, they oolitely stopped 
him. 

We are indebted to Uames Madison for our knowledge of the details of 
the convention. A person was appointed to keep a record of the sessions but • 
•his -account contains little information. Fortunately, M^adison took careful 
■ notes -of the proceedings and at night x^ote a more' complete description. 

• As the men began tp: riecommerid revisions to the Articles, they soon 
realized they were doing more than revising; They were developiJ^^new - 
fprm'of government.'; The men had different political viewpoints^and re^e- 
sented states that had different interes.ts and needs. Some states were 
primarily agricultural.^ Others were commercial and- trading centers. These 
different viewpoints, interests, and needs were contained in the many plans 
that were presented. At times the discussions became so fiery that the 
convention almost . disbanded. 

There were many issues to b^ resolved but the delegates were in agree-; 
■ ment on ^e. point. They belieyed the best structure o£ the government was . 
the form already used by the states. The states' government was divided into 
three different divisions — one div.is.ion to make the laws (legislature) , 
another to enforce the laws .(executive), and the other to interpret the laws 
(judicial). These divisions, oft^wi called branches, were, to reinforce each 
other and provide a check and balance system. This system' T-^ould prevent any one 
tranch from becoming too powerful. All through the summer the men worked 
out- the many, many other details, about the government. On September 17, 1787, 
when the work of the convention was over, only 42 of the original 55 delegates 



were present. Of this number only 39 wished to sign the document, 

A New Constitutional Government Established . Tkz CoMtCtutton oi tkz 
■llyuXzd Sta;tZ6 went into effect on March 4, jL789. The people now had a new 
.government that. vested the power in their hands. -They were concerned, 
however, because the Constitution did not" contain a li-st of rights or pro-^ 
tections guaranteed to the individual. . Most of the states' cons*titutionc 
contained a Bill of Rights but these would be no protection against the 
more powerful national government. The new Congress quickly responded to 
this need and proposed 12 amendments to the Con^stitution. By December, 
1791, the required three-fourths of the states had ratified 10 of the 12 
amendments. The supreme law of the land then included' a plan for the in- 
dividual's protection. • 

• ;. The ideas contained in the Constitution .were not n>»w but reflected 
political ideals that had ,l)een proposed for centuriei. These ideas, how- 
eyer-, were brought together in a realistic way that 'was workable. The 
Constitution of the United States is the ol4est written constitution still 
in use among the world *s major nations. Wi3J.iam Gladstone, one of England** 
most important leaders, described pur Constitjation as being "the most wonder 
* ful- work ?€^2r..^Sitruck off at 'one time by the brain and purpose of man." 
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■ THE ROLE OF THE CONSTITUTION IN AMERICAN SOCIETY ' ' . ' 

Important Implications in Everyday Life. The United States Constitution ■ 

establishes - the government 'of the United States of America and binds 50 

ii ' ' ' ' .- • . 

• sovereign states into one Union. If is an. agreement made beu^een govern- 
oent and the people and serves as a guide under which government provi'des 
for the welfare of all citizens. The Constitution also sets 'forth the 
basic principles by whrich our. legal system operates. The framers of the 

0 ' ■ ■ ■ ■ ■ 

Constitution started, with the idea that all poi^ers of government reside in 
the people. All powers not given to the federal govem^ient tjirough the ' 
Constitution are, therefore, reserved to -t he states and £o. the people. The 

. /■ * ■ . . ■ 

document itself is found in the National Archives, Washington, D. C. , pro-* 
tected in a glass case and guarded at all times; but, because it is a 
living ^document,* it follows each citizen "throughout his day to day acti-' 
vlties. . . ' . ' . 

The.Coristitxition affects many things American people do every day. ' 
The Bill of Rights> the first' 10 amendments to the Constitution, affect 
us wheh we read newspapers' or watch, the evening news-, on television. UTien - 
we attend school, we are affected by court decisions that relate. directly ' " 
to the First a^i^Fourteenth Amendments. UTien working people rec^iv6 pay-^ 
checks, they can expect to find part of - their income withheld by the govern- 
ment for income taxes and .social securitv. ^ 



Outline , of Constitution , It is important for you to -have an understanding 
of what the Constitution really is. The skeleton outline of the- Consti- 
tution shown below will assist you in becoming familiar with, parts of the 
Constitution that^ave a direct bearing on laws and our legal system. . 

A. Preamble - "We the People of the United States, in Order 
to form a more perfect Union, establish Justice, insure 
domestic Tranquility, provide for the common defence, promote ; 
the general Welfare, and secure the Blessings of Liberty to 

• ourselves and our Posterity, do ordain.and establish this 

Constitution for the United States of -MiKclca;." 

B. Main Body of the Constitution . 

f ■ ■ 

\ ■ . - ■ * • ' 

Article I - The Legislative branch of the government . . 

.% ARTICLE II - The' Executive branch, of the goverment . 

ARTICLE III The Judicial branch of the government 
ARTICLE IV - Full faith and credit clause, privileges and 
immunities claxise. 
• > ARTICLE V - Process for adding am'endments , , .^v ■ 

ARTICLE VI - Supremacy clause - ■ 

C. . Bill of Rights Amendments One to Ten - 

. ■ ■ AMENDMENT I. , Freedom of religion,' speech, press and' 
.; assembly. . ■ 

AMENDMENT II. Right to keep and bear arms - 

• AMENDMENT III. Quartering of troops 



AMENi»!ENT IV, 



AMENI»!ENT V. 



AMENDMENT ^VI* 



AMENDMENT VII. 
AMENDMENT VIII. 

AMENDMENT IX . . - 

AMENI»1ENT ' X. 

Ainendin,ents Eleven 
AMENDMENT XI. ' 

A>fENDMENT XII.- 

AMENDMENT XIII. 



amend: 



XIV. 



Right against unreasonable searches and 
"seizures, no warrants xrtthout probable cause 
Indictment, double jeopardy, privilege against 
self-incrimination, due process of law, and 
eminent domain ^ 'v . 

Rights of the accused - speedy public trial, - 
j.ury trial, informed of charge, confrontation, 
and assistance of counsel for the defense 
Jury trial in civil suits 

No. excessive bail, fines nor cruel and unusual 
- punishments ' 
Enumeration of rights does not deny others 
retained by pepple ' . . . ^ v . . - - 

Powers not delegated to U.S.* nor prohibited to 
jstat^s are reserved to states or people 
to Twenty-five ^ 
A state may not be sued by citizen of another 
state or citizen of foreign country 
Provision for election of president' arid vice- 
president 

^ No slavery or involuntary servitude except as 
punishment for crime 

Persons born or natxxralized in U.S. are citizens 
of state where, they reside - no state to abridge 
: privileges or Immunities of U.S. citizens, or 
deprive any^.,peirson of life, liberty or property 
•without due process of law - nor deny equal 



AMENDMENT XV. 



AMEND] 



xvr. 



AMENDMENT XVII. 

AMENDMENT XVni. 

AMENDMENT X.IX. 
AMENDMENT XX. -. ; 

AMENDMENT XXI. 
AMENDMENT XXII. 

AMENDMENT XXIII. 



AMENDMENT XXIV. 
AMENDMENT XXV. 



protection of the laws : - • 

Right of^^U.S. citizens to vote not to be denied 
on account of racd, color, or previous servitude 
Income -ta3c "without apportionment according^to 
census ' . ' 

Election of senators, by direci: vote of people . > 
of state /• 

• '.C . - ^.^ ■■ • 3 . ' " - ■ ' ■. . . ' 

Prohibition"^' asiend)ment - repealed-' by 21st 

■ ''''^ )''\ ' ' ' ' ■ ^ - -:\;;v 

amendment -^i; ""^ / ■ 

Wom^n -suffrajge • • i . 

Abolished shbrt sessions 6f Congress Congress 

to meet each year . 

Repeals Eighteenth Amendment- ■ -.T 

Limits ptjesidehtial term of office to two elective 
terms 

Presidential electors for District of Columbia 
Elimination of poll tax in federal elections 
Presidential succession 



Government Under the Constitution . The United States ConstUtution -should not 
be confused with constitutions developied by the fifty states which serve to 
set up each state's governmental structure* Nothing in state constitutions 
can conflict with' princi^)ies set forth in the federal Constitution. For • 
example, a 'state cannot .deprive its citizens of federal rights. In actua^ 
practice, most state constitutions are; similar to our , federal Constitu 
State constitutions, as a general rule, contain many more* detailed legal 
matters than are included in the federal Constitution. 



tua^^^ 

t^n. 



- .; Th^'^^^ets of the Constitution. iutenti<»ally llini^ the powers 
of the federal government. The United States Government can only exercise 
those powers which are delegated -to. it l^y the Constitution. The Tenth 
^. Amendment if or ^xample, states, that the powers not delegated to -the Uhkii' 
States b^ J^e Constitution ar^ reserved to the States,; or to ^e people. 

. ;As. our society hasf bepome more complex' as ^roblei^ have. become. ;■ ' 
more national inrscope, the idea of . what^-pbwers the'iiational government 
maj^sexercise has greatly , expanded. The 'expansion, ^ has been based 

precisely , on the language of the Constitution. Article I, Section 8, Para-.^; 
graph 18 gives the federal legislature. (Congress) power "to make all laws " 
which shall be -tiecessary and. proper." The landmark case on. this point^is - 
Mcculloch V. . Margj^- 17 U.S. (4 Wheat.); 316 (I8i9)-. / Ih ^ case the State 
of Maryland ini^posed-^a .tax on the Bank of thei United States. The bank refused 
. ,to pay th^ tax and Maryland sued to collect. During the;. law suit, the State 
:.of Maryland questioned whether Congress had the power to establish a bank, ' 
in the. first placi since the Constitution does not specifically grant that 
power. Supreme Court .Chief Justice John Marshall responded that "the nec- 
essary and proper clause gave Congress the power it needed. Congress is 
charged with the responsibility for such things as collecting taxes and " 
supporting tJie military. In order to implement those powers Congress may 
use convenient methods as long as the methods, used are necessary, useful for 
the -purpose, and proper. The Supreme Court found that a bank is a convenient^ 
method for^the government to use in conducting its business affairs. 

Another basis for the^ expansion of federal power is the cormeACZ cZcuiSe, 
found in Article I, Section 8, Paragraph 3. The -Congress shall have the 
power "to regulate Commerce with foreign Nations, and among the several 



Stites..*" A long list of Supreme Court decisions have developed federal - 
poWers under the connnerce clause. This, clause was inserted into the j;- 
Constitution to eliminate the intense rivalry between the states. Some 
States had natiiral advantages over other states' sucU as excellerit.^ports and 
mineral wealth. There were constant economic battles between ^.the states. 

The case which or igixxally; determined the sq%e^ of "^^the commerce clause was 

- . ' • ■ • . , ■ • v-'.v~ ' - 

■ y . ■ • ..o, .. ... . ■. ' - .- ■ ' ' ■ 

Gibbons v, Ogden ; 2^ ,U> S . . (9 Wheat . ) 1 (1824). TlrLs is- the famous steamboat 
case in which tlie'^ttte of New York granted a group of. its citizens the 
right to run steamboat 5- Cn waters within the .:state. People Erom New Jersey 
wanted ;i;to operate steamfcoats on these same waters, ."nie. court found t^ 
right giranted to only one group in' the State of New York* was ujpfcc^titutional 
under the coimnerce clause. V r-^ - ^ * ' 

Often there is strong disagreCTent over \;rtiat constitutes the national 
commerce powers and what constitutes the police powers of the states, In^mbst 
cases where the two powers conflict, the Supfci^e & has made decisions in 
favor of the federal government. Areas covered by the commerce clause have ^ 
grown through the years until today our lives are regulated in; many ways wher- 
ever there is conSaerce between states (interstate) ^; -jThe|^^ may: ' 
affect the business Whiere we work, goods that wi^p^rcheise, as well as the 

, ■ ....... ' • ; . . ■ ' ^''-z 

operation of such p;iaces as rr ats and motel'^chains . throughout the country 

Under the commerce clause the ^ .nment has the power to construct dams or to 
prevent their beijrig' constructed. The government has the power to provide flood 
p^totection, regul«e routes of transportation by road, rail; or air, as well 
^as to control a^^Sltural production and prices. 

The Twenty-first Amendment ,; which repealed the Eighteenth Amendment, 
prohibits transportation of intoxicating liquor into any state injyiolation 



of the laws of that state. This created one- area of commerce in which the . 
states e^^Jree^t^ raake regulfat^ons without being affected 'by the commerce" 



clause. 



As indicated above, .the Constitution serves to create unity out of ... 
, fifty separate state :g.pvemments. Another/way this isr.achieved under the ' 
Constitution .is by use of ; the.^ £aAXk. and CA&dU claiuz found' in. Article 
■.IV, Section l.-v The full faith and credit, clause requires that each state ; ' 
• vrespect the la% and court '^decisions of 'all other states. 

The pfUvU&qe^ and AjmuyiUiz^ aZauiz in Article IV, Section 2, is a 
protection for .(^tizens as they travel or mqve^from state to state. A citizen 
:|r6m:one state can move .to another state and at all times be guaranteed pro- 
tection under state law. He c^n buy property, work, and enjoy life, liberty,, 
-and the pursuit ..of happiness ii^ the state of. his choice,. However, he must 
reside in the state ^ for a given period of time before he can vote or hold 
jjublic office. 

; The Bill Of Rights, amendments 1 through 10, limit the powers of the' 
federal government. The Fourteenth Amehdment, on the other hand, ^ is addressed", 
to the States, not to. the federal government.' , The Fourteenth '"Amendment, along, 
with, the Thirteenth' ;^d Fifteenth. Amendments, was passed followin-g ihe War 
Between the States tor insure, the political rights of black citizens. Since ' 
that time, the Fourteenth A:^ndmen^ has beea used for' a number of .'wide-ranging 
■purposes. The most important lan^kge in the Fourteenth Amendment is found in 
Section 1: nor shall any. state deprive any person of life, liberty or 

property with9ut:,d.ue process of law; nor deny to any person... equal protection 
of the->iaws." Since the Fourteenth Amendment was first adopted, the. Supreme .• 
Court has instructed the states to grant to. their citizens many of the rights 



granted to citizens .by the federal government under the Bill of Rights. 

The ^Constitution in Action / The Cofistitution is the supreme law of the land 
as set forth in Article VI. But who determines what is legal under the 
Constitution? It has been said that the. Constitution says what the Supreme 
Court says, that it says. And this is true. It is the responsibility of the 
Supreme Court to decide issues based on the Constitution. Article III, -Section 
2 describes the judicial powers granted und^r the Constitution. The Supreme 
Court does not , decide on any question that is not an active question. Neither 
will the Supreme Court render advisory opinions nor make decisions based on 
political questions. ; ^ - ^-^i 

The 3 branches of government ,. legislatiA^e, executive," and -judicial were J 
designed to be co-equal so that^ there d^vfelSped what has come, to bevcalled • ^.^ . 
''separation of powers ' TSiis separation of powers serves as a constant check 
and balance on. the authority of the different branches of government. When-.., 
ever^ conflicts arise, between the 4>ranches of .government, it is. the responsi- 
bility of the judicial branch - the Supreme Court - to determine which branch 
of government', has the right tao act. If Congress passes a law tha| -i^^ 
stitutionalV- it- is the duty of- thfe; Supreme ttiurt to say so and to strike down 
the a.aw. If the President and Congress have a conflict involving power to act, 
it ic the responsibility of the Supreme Court to determine which branch of 
govertimerit has tiie, proper authority. In the case of Marbury v.' Madison , 
1 Crancb.;'l37,. 2 L.Ed. 60 (1803) the Supreme Court decided that one particular 
act passed by Congress was unconstitutional. .Since that time the Supreme Court 
has filled ori many acts of Congress to determine if they are constitutional. 



g|ABg^v.^C^^^ 31A JhsS. 160, 62 .^,ct. 164, 86 L.Ed. V v 
T^C^^- Action Involving interstate comoeYce and state police ' 

SJSo^S^lls'S/,"'!'^^ °' the- Uni£ed States wl^^iived in 
Spif S f %lc ^ .^^^^ brother, Frank Duncan, lived in Texag-; 
where be Vofked nth the Works .Ptogress Admihistr^tioA, • a^^ ^ 

Roosevelt Ed^r^s vent to Texas and brought his brother-in-law 

?^ '° "'""""^^ ^^-^ without fuS 

and unemployed. Jen days after his arrival in California Duncan . 
began receiVitjg financial help from the government.. 

A short whiJe/ia^er some people becaihe dissatisfied about thisL ' 
man^s comlt^/froin another state in^to C^lifo^^^ ' 

tSrSe .^J^'^^Lf objected were rSer^^g 

' forbade a person- from bringing • - 

rrJ^'^^^ -J^^-^^ -^^^^ that Rerson had i^tW^^^ 

the^ facts of t^s-^a^e iii^ a CaliioLia 

W^^'^^ T^ '^^'^^'^^^^ '^^ ^^^^^ the California 

?by .hrlnging Duncan dnto the ..state. | 

The questioij va^appeaied. to a higher court and finally, the United - 
Stat^ Supreme Court accepted the case. unitea 

QU^TIONw V^^T federal Constitution, does a state have a right 

prevent a person's coming into its.terrf- 
tory with neither Job nor funds? . , , ' -"^ • . . ' ' 

S^'^^nf '^-^-^/^^ in error.' :Thfe California 

law^concemii>g, tIi6 entry of personj^ into the state was-a vidlatld^y 
of the cornmeirce caatise of the. Constitution. The movement of a ^ 
person frc^ .stat^ to. state comes tinder the control of interstate 

byCojigress.. The righf to move freely 
from state :_tft,?t^;t6. Is a right of national citizenship which Is ' 
guaranteed by. tf»e,. fourteenth Ameildment to the Constituti - 



HEART OF ATLANTA MOTEL , INC , v, UNITED STATES - 379 U.S. 241, 
85 S.Ct.^ 348, 13 L.Ed. 2d 258 (1964). 

TOPIC Action involving interstate commerce' and civil rights. . 

FACTS - The appeHant owned and operated the Heart of Atlanta 
Motel which had 216 rooms available to traveling guests. "'The . 
motel was readily accessible to several main traveled roads 
The "appellant had advertisfed his .motfil outside the state of ^ 
Georgia through differemt ways, including magazines of national 
circulation; it . maintained over 50 billboards and highway ^signs :. . 
within the. state, advertising f or^pltronage for the motel; it 
accepted converit ion ^fade* from Outside of Georgia, ^ and approximately 
75 pfetcent of its registered guests were from, out of the ^tate. 
Prior to the passage of the Civil Rights Act of 1964, tlie motel 
had followed a practice of refusing to rent rooms to Negroes, * 
and it alleged that it intended to continue to do so. The U.S. 
brought suit i&id the court found thfe racially discriminatory 
policy violative of the Civil Rights Act. The case was appealed 
to the. United States, SupremetrCourt.^ • 

QUESTION - Doeb- Congress, have the ' "constitutional power to regulate / 
a privately owned business under the public accommodations < 
sections of ' the Civil Rights; Act of X964? 

DECISION OF COURT - Yes. Congress has the power to regulate liters tat e 
-commerce. The' Supreme Court held that Congreas' could apply the 
provisions of the Civil- Rights Act of 1964 :ta: motels serving, interstat 
travelers* The Heart, of Atlanta Motel had a legal duty to rent rooms 
to Negroes. " 





I^Z^^ v.McCLDNG - 379 U.S. 294, 85 S.Ct. 37?; ^ L.Ed.2d 

TOPIC - Action, invoiving interstate copnnerce and civArights:. ... 

. FACTS - The owner-operatorS, of Ollie's,' a Birmingham, Alabama, ' 

restaurant which discriminated against Negroes, sued in the ' 
.■United Statea Dist:^ict Court -fo)r the N<if them District of Alabama, 
.to prevent the Justice De^artanent from enforcing the 1964 'Civil 
•Rights Act against. them on the gro:unds that it vas unconstitutional. 

^ ^e rejtaurant w^s . located on • a iaain .. state -highway and : specialized' 
V - oon^^ '"^^''^ ^o^-°ade: pies; its seating-capaciiy --^k^ : 
tor^ZZO customers. Mt catered to. family; and "white-collar trade, 
with a takeout -service for Negroes., 'Th6te-^ere 36 employees, 
two- thirds of whom were IJ^groes. ,• 

■„;. ■■, . . '4 

SL"^^ .months preceding the passage of the Civil Rights- Act- 
ot^ 1964, -this- restaurant purchased $150,000 worth of food ,' "^6 
. percent of which was brought in frbm outside the state ^ A ' ' • 
subs.tantial part of the food had moved in interstate commerce. 
The restaurant had refused to serve Negroes in its dining areas 
since its opening in -1927 and since July 2,>1964,' had operated ■ 
in yiolation of a new civil rights .act that had been passed 

The case was appealed to the United States ^Supreme' Court?'- , ! ■ X. 

QUESTION - Under the constitutional provisions of the comtoerc* ~ ' 
clause, is there a violation when restaurants, offering to serve' 
^^^^f^^^^ travelers^refuse to serve food to. Negroes? .: 

DECISION OF a)URT - Yes. The Supreme Court held that Congress had ' 
^Ple basis for finding /that racial discriminatidn at resSuJii^^ 
^W from out pf state a substantial portion' of the food - 

lltr.T'^t Civil Rights Act of 19-64. Such a violatibn 

places a burden on interstate commerce. - 



GOMILLION V. LliGHTFQOT - S64 U.S. 339 81 S.Ct. 125, 5 L.Ed.2d • 
1|0 (I960). • ; / ' 

TOPIC - Action involving rights under the Fourteenth Amendment. 

\\ ■ ■ ■ •. . 

- FACTS - The Alabama State Legislature had recast the municipal 
boundaries of Tuskegee, Alabama", ta exclude most Negroes from 
voting. w Suit was brought by a Negro who was a resident of th^t 
city. Denial of. the right to vote in city .elections and dis- , . 

. satisfaction with the Alabama redistricting statute* was the • 

basis of the suit. ' The statute" had gerrymandered (changed) the 
_ boundaries of the city of Tuskegee in order to exclude Negro 
voters. Prior to the passage of this statute, the city of 
, Tuskegee was 's'qiiare in shape; the act transformed it into a 
. strangely irregular, 28;sided. figure. 

QUESTION - Does a state have a constitutional rt^t to redistrici^ 
' . a cityTs^boundary in order to weigh the vote more heavily in one 
^ district than in another? . ' 

DECISION OF COURT - No. The Court found that the enforcement -of 
the statute for changing Tuskegee' boundaries ^cistituted a 
violation of -the equal pr*btection clause of the ^urteenth - 
Amendment. Legislative gerrymandering of electdtal districts 
for the purpose of excluding Negro, voters is a violation of both 

- the Fourteenth and Fifteenth Amendments. 



V, WITSELL - 334 U.S. 38^^68 S&Ct. 1156, 92 L.Ed. 1460 
(1948)« *T/ 

TOPIC - Action involving the privileges and Immunities clause. ' 

FACTS - South Carolina required a license ~fep of $25 for each, boat 
used for shrimp trawling Tjy a resident in the state's three mile^" 
niaritime belt, and $2500 for each boat so used by, a non-resident.' 
This fee was reduced- to $150 if the ii?n-resid€lnt had been licensed 
each of the three preceding years. ■ Some of the non-resident - 
^fishermen. felt this excessive fee on the part of South Carolina- 
was unfair and put the case in |the federal district court. That 
court decided in favor of tl^ sfete. ' . » 

The case was then appealed to the United StateV Supr one Court. 

QUESTION - Under the privileged .and -immunities clause of the 
Constitution does Soilth CarolinA have the right to ^penalize non- 
residents for fishing within the maritime limits of its waters 
by charging them a higher fee (than the fee charg;ed to residents? ' 



DECISION OF COURT - n6. Most o'f the shrimp are of a migratory • 
type, and many fishermen desire to migrate with theffl^and catch 
them "along the -way. Many states declare state lines'^in the^iiiaritime 
watersi . This is confusing and threatens to create a commercial " ' 
monopoly. As such, the sta€'^;,statute in question violates .the . 
priyileges .and immunities clause of Article IV of the Constitution 
^^d the 'equal protection clause of the Fourteentii Amendment! 



- GREEN V. COUNTY SCHOOL BOARD - 391 U.S. 430, 88 S.Ct. 1689, 20 ■ 
L.Ed. 2d 716 (1968). : ' " , ' / j 

'''' TOPIC Action' involving school desegregation and -rights und^ ' ' 
the Fourt.Benth Amendment. ' 

FACTS ^school system -in- New*Kent County, Virginia, had only.. 

\t .y * two schools v' ^^^f high school, 

had for years -maintained^^ schooj^ for whites and a separate 
J^j^ 'tjue for Negro^chi^ldrenji In'r^cen.^^'ye^s the school system had 
"^ll" . operated under a "fia^^mrctfr^^ which allowed students , 

i^;^;? to choose the scl>s^gi>^^C^;j^^ to ^ttend. During the .operation 
"'\ ' of the "freedojl^of-chbic^/^p^ a single white^chfld had- chosen 

;to attend J^VjSJeg^^^ A. number of Negro children had enrolled 

, in..tfi^^Si^^^ 85 percent of the- Negro' children still , 

> QUESTi0N^^ Cafiv'% scliool system continue to use 'the Vfreedofe-pf-choice, 
pT!f^n\ when ^the^ J^ •3;S .not producing; the; results intended?^ 

' j ^^^ - • ■ ; - .. " " ' , . .. = • 

DECISION OF/COURT - No. The United States Supreme Court held that 
.the plan Had not achieved the elimination of segregation. The 
school system was directeii to integrate the two schools by other 
•means in line witfr^ the Civil Rights Act and as protected by the . 
equal protection clause of thej Fourteenth Amendment. , 
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THE BILL OF RIGHTS 



The Bill of Rights consist ' of the first 10 amendments to the.'United States 
Constitution. They follow the main body of the Constitution 'and were added 
to the original document in 1791. The Bill of Rights was designed to serve 
ash safeguard against federal actions, to protect tbe; rightte of individxial 
ci^2>ens. The people who drafted thV first 10 am^dments were concerned 
about some things that they did not want the government, to do to them as .^^^f^ 
citizens. The first 10 amendments, more than any other part of the Const^^^ 
tution, IRs kept alive the- spirit pf : apendence of the individual. Today* • 
these rights are even more important as safeguards against interference by - 

the government than they- were in 1791. ' ' ' " 

* ■ ■ ' ■ ~ . \ ■ ■ ■ 

The First Amendment . The First Amendment is made up of the four freedciirei;': 

, • ■ ■ . ■ ''' ' ' ' ■ i- ' .. ' 

i.e.,. freedom of religion, freedom of speech, : freedom of press and' freedom 

• " . - . . ' ■ ■ . .■ V " ' * 

of assembly. The First Amendment protects citizens against. federal. laws 

which would interf ere ^it^the -foiir freedoms. . , ; ' 

Freedom of religion was a basic riglyt that the colonists wanted to 

protect. Many, of "them had clear recollections of reXigious pers^^cuti'ons 

that, had, occurred in Europe. They were vitally concerned over continuing 

of religious persecutions in the United States. AfteK. the Revolutionary 

War, Chere was^a host of religious groups scattered' throughout" the 13une\j 

■ . ' • ■ ■ ' . \ ■ . . . . > . - .-^^r''. 

states^ Mary of the citizens, especially in -Virginia and ^^ttifeCarolindfe, 

continued to belong to the Church of England. Others belonged toNfrotes- 

. ... ^ 

tant churches- such' as Baptist, Met;hodist, Lutheran, Presbyterian, Congre- , 
gationalists and , Quakers. Each religious group wanted to -be assured of the 

- - ■ ■ ^ ' ^ . X . . . _ 

right to practice its religious beliefs without interference.. Persons that 

. . t. * * * - - 

were not members of any religious group wanted to haye the basic right not 



to practice religion, if they so chose. 

Ir^l802 President Thomas Jefferson stated that, in his opinion, the 
First Amendment was intended to erect "a wall of separation between church 
and state J* At the same time others felt that the First Amendment was only 
-intended to prevent the government from favoring any particular r'ellgion 

a ■ ■ .- ■ • 

oyer another. Freedom of religion was designed .to safeguard the ftee^ : • . 
exercise of a person's chosen form of religion. Article VI, Section 3,V* 
of the main bbdv of the Constitution states that "no religious Test shall 

ever be required as a Qualif idation to any Office or public Tru^^t' under. . 

. . . « " . ^ * » 

' the United StatesV^ \ * / ; : ; - .. 

The rights bf freedom of speech an4 press were>" paramount :d.n the minds V vvV 

rot ithe people after thV^Rfivolutidnary Many of them had gone^tlirwg^: -^^^^^^^^ 

a trying period of years during which they did not feel free to expvi^M^^-:,-^-^^ ^^J^'^ 

their opinions concerning English rule. They wanted to insure .that the^y-?; - -Jjt._ ■■ 

Constitution protected thieir right of free expression. Demo^acy itself 



dependsHpon the ability of the people to express their' individuar opinions 
concerning^' matters of public policy. The. freedoms of speech and .press were 
necessary to guarantee the right of free expre^ion required-fpr a demo- 
cratic society. Freedom of speech includes the following":. ' 
. 1. • Freedom of thought and freedom to think 

2. Freedom of belief 

3. " Freedom to speakf* ' . 



4. - Freedom to remain silent 

5. Freedom to have. discussions with others 

6. Freedom to advance one's own ideas 
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• Freedom of Press includes the freedom to write, draw, picture or 
carve. Frieedoms of speech and press doj not include freedom to use speech 
or language that is: " ■ ' ^ . 

' ^ . . 1:V/ Slanderous or* libeloas'* 

' ■. . . 2. Lewd or obsceije - 
■■•-3.' Rrofane . ' 
.' 4. Designed tO: encoiix age /.crim^i^^^ ^ / 

- . '5. Designed to encourage the overthrow of the government by 

■ ■ force ' . . ' • 

• ■ . ^ . ■ -. 6 . — - '•• • 

• . . ■ ■ - ' , ■ . . .■ ' . ■ . ■ ' ■ ■. . 

7The right of people -to peaceably assemble and associate together 
±s a :;freedora protected under the First ■jafcen<|^Hit.^ is only when. a grouD 

gathers for an unlawful purpose or endangers the operation of state or 

.' . ' ' . . ■ ,■ ■ . ■ ^ 

national governTnent'- that any limitation:*is ptaced -upon the freedom 'of 

- . •' ■■ t > . *' 

assembly. The right of the people* to gather together and express^ them- 
selves is* fundamental, to our concept* of liberty Like'' the freedom of 
speech and press, the citizens considered the right .of peaceable assembly . 
to lie -at:- the foundation of th^;:gjQ5^ernmerit ^^^^^ desired.,.* 



WISCONSIN V. YODER:^vAi)^U. S . 205 . 92 5. Ct. ,1526-, 32 L.Ed,2<i;;15 

Artibn brbagiiht concerning the right to free exercise of: 
religion under the Fixst Amendment. ' -^'-^ .. 

• " ■ . ,.. . ' 

FACTS - Member^ of the Amish Church declined ^ to **send their children 
to public schools beyond the eighth grade level. They believed 
that by sending their children- to high school they would endanger 
their own salvation and, that of their children. Amish beliefs 
required m^pjs.ere .of t community to make their living by farming 
or pther-;cfpseiVl^ activities. The Amish felt , that high 

schools anS^higher .educati6n^^$q)osed theiif. childi;en to "worldly" . 
, influence which conflicted T^^th- their beliefs. Xhey felt that 
high schools tended to emphasize intellectual and scientific 
accomplishments, worldly success, and social life with other 
students.* Amish society emphasized informal learning - through 
doingj a life of "goodness" rather than a life of wisdom, and . 
community welfare; ratheir than competition In jsoclety. Formal high 
school education beyond the eighth grade was therefore contrary ^ - 
to Amish beliefs. 

The Amish did not oppose elementary education through the first 
eight grades because they agreed that their children must have 
basic skills In the "Three R's" in ord^r to read' the Bible, to be 
good farmers arid citizens, and to be able to deal? with non-Amish 
people when necessai^y. 

The Amish individuals appearing in court in this case were ^onvlcted 
for violation of the state compulsory attendance law to age 16 
and fined $5.00 each. f ' 

QUESTION - Should a group of persons be required to attend public 
schools >when such attendance is contrary to their religious beliefs? 

DECISION OF COURT - No. The United States Supreme Court found that 
In. the case of Amish children several -years of formal hi^h school 
education would do, little to serve their interest. . It is one thing 
to say that compulsory education for a year or two beyond the eighth - 
grade may be necessary when the goal is preparation of a child in 
i9odem society, but it ^is quite another thing to claim that this 
education would prepare a child for life in a secluded Amish* community. 
It Is a known fact that Amish religious beliefs play r vital par.t in 
their day- to-day lives. While respecting the state's compulsory 
school . attendance law, it would prevent the free eixerclse of religious 
beliefs by the members of the- Old Order Amish faith. To force Amish 
children to attend public schools beyond the eighth grade would violate 
their right to the free exercise of their religious beliefs. 



V. ALABAMA - 326 U.S. 501, 66 S.Gt. 276, 90 L.Ed. 265 (1946). 



. TOPIC —Action brought concerning right to free exercise of 
religious beliefs.. 

FACTS - Grace Marsh, a member of Jehovah's Witness, was distributing. 
reUgious literature on tW streets of a . company-owned town known 
as Chickasaw, in the outskirts of the City of Mobile, Alabama. The 
town of Chickasaw was owned by the Gulf Shipbuilding Corporation. 
Grace was warned that she could not distribute the literature without 
a permit and was told that no permit Would be issued to her. She 
protested and was arrested for -violation of the Alabama Code, which ' 
makes it a crime to enter or remain on the premises of "another after 
having been warned .not to do so. 

QUESTION - Does a person have a right- to distribute religious literature 
on the . streets of a company-owned town? 

DECISION OF COURT - Yes. The United States Supreme tourt held that 
a state 1^ preventing the- distribution of religioufe" literature 
violates the First and Fourteenth Amendments to the Constitution. 
An ordinary town could not have barred this activity. The fact 
that "a single company had legal title to all^the town" does not 
prevent channels > of communication between the inhabitants and thfe 
persons passing' through. 



■ UNITED STATES .VV. O^BRIEN - 391 U-S- 367, 88 S-Ct. 1673, 20 L-Ed.2d 
672 (1968); ^ : v 

TOPIC -/ Action involvibg freedom of speech under the First. Amendment- 

?ACTS Oh the morning of March 31, 1966, David Paul O'Brien aid 
three con5)anions burned theix Selective Service cards on the steps 
of the South Boston Courthouse. A large crowd, including several 
agents of the Federal Bureau of Investigation, witnessed the event. 
O'Brien stated to FBI agents that he hd:d burned his card in an 
attempt to^^Lofluence other to adopt his antiwar beliefs. Hfe was 
charged wjRli willfully and loiowingly mutilating, destroying, -and 
burning his registration :car<|J/:ija violation of the Universal Military 
Training and Service Ac ti of ' 195^8, and amended by Congress in 19.65*. 

QUESTION - Does an individual have a right to burn his Selective ' 
Service Card/ as a means of expressing an idea? , 

-DECISION OF COURT - fi[Q.. The United States Supreme Couj:t found that ' 
Congress may 'establish a system of registration for individuals ..' 
designed to process them into the armed forces and may require ^ - 
citizens to cooperate in^ the registration system. When O'Bri^ ' . . 
del iberately burned his card, he willfully did so against the . . - 
interest of the government. Such, actions would ope'nly encourage 
others to destroy their cards and would disrupt the smooth function ^ 
of the Sel^ctive^ Service System. 
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WOOD V. GEORGIA - 37q;^U.S. 375, 82 S.Ct. 1364, 8 L.Ed. 2d 569 (1962). 
TOPIC - Action based the right of free -speech. 

FACTS - On June 6, 1960, a judge of the Bibb^Stiperior Court, located 
in Bibb County, Georgia, conducted an investigation into a situation 
which had arisen in the county concerning Negro bloc voting. The; 
indications were that pjolitical candidates had paid large sums to: 
obtain the Negro, votes^i^ - ^ ...... 

^^The following day Mr. Wood, elected Sheriff in Bibb County, issued a 
hews release: "Whatever the judge's intention, the action ... 
ordering an. ...itivestigation bloc voting' will be considered 

one of the mos^^^^^ examples of race agitation to come out 

of Middle Georgia in recent years." : ^ 

A month later on July 7, ;L960, the sheriff was cited on two counts 
of contempt of court based on the above statemjsnts. 

XJDESlS^^ - Does an elected official have a right to freedom of ' 
expression concerning political activities? v ^ ^ ' , 

DECISION 0F< COURT - Yes. The United States Supreme Court found that'^ 
he was an elected official and had the right to enter the field of 
political controversy. The role that elected off icials^play ,in our 
society makes it all the more necessary that they be allowed freely . 
to express themselves *on matters current public importance. The 
examination . of the statements made and the circumstances under whidh- 
they were made led the Court to conclude that the statements made 
did not present a danger to the administration of jus^fice. • 



- < 
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PICKERING V, BOARD OF EDUCATION 
20 L.Ed, 2d 811 (1968). 



- 391 U.S.;:.563, 88 S.Ct. 1731, 



TOPIC - Action involving First Amendment rights of free speech. 

FACTS - A few days' after a proposal to increase School taxes vias ^ 
defeated by local^voters, a public schools teacher ±a Illinois ; , 
wrote a latter 'to' the editor .o£ a local newspaper criticizing - 
the way in'^ which the board of^ education and thev "superintendent 
of schools had handled past firopo^als to raise new revenue.. for 
the^^schools. After the letter was published, thi^ board of :• 
education determined that its publication was detrimental to 
the efrlcient operation and adm^istration of .the schools of,, 
tlje - district and that the interests of /the school required the - 
teacher's dismissal. The Circuit- Courtiof Mill County, Ill£iiois, 
upheld the dismissal and** the SupcemeivCourt of. Illinois \#ent* along 
with that decision.' 

The case was ^ppea^ie4 to the Sup rote. Court of the United States' 

here the defendant contended that ^is constitutional rights vrr^- .; 
o^ free speech 'iiad be^n violated. 

QlFESTION - Does an emplbyee, - such as" a school teacher, have, the 
right to criticize tKe operation of a- public school system in the 
press? . " "'••.-v- 

DECISION OF COURT -- Y^* The Uirited|states Supreme Court found 
that, in a case such: as* "this one in wtich the fact of employment 
is only, indirectly" involved in the sfuhHect matter of the public 
^statement made by the teacher, the teaoher is regarded as a member 
of the general public. . The teacher has aw^ig^^ to si^eak on issues 
of^ public importance and this right may no^t be ysed as a basis for 
dismissal*. . / 
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KOVACS V. CgOP^; - 336 n^^S". 77, 59'S.Ct. 448, 93 L.Ed. 513 (1949). 
/ TOElCv-.^Actioti ii^v-plvins free, speech and a "ca^ 



FACTS - A city c^^di^a^ice ofyjtenton New Jersey, prohibited the. 
playing or op^r^^ixxg' of soBpd amplification equipment that emitted 
"loud and ^^uct^x^ noises!" Sound trucks could not so operate 
for advertt5iiig pu^rposes upon the public streets, alleys of . 
thoroughfare^ m the City of Trenfeon. 



QUESTION - p(>€s sueh an ordinance violate^the righB of ^'freedom, of 
speech and t^^^ f^^^dom to. communicate information to- others? 



DECISION (X)UKT - No. Freedom 'of sped^h is guaranteed under- the 
Constitution tut t^ere are limits to this'; f reborn. The United States 
Supreme Court heW that the ordinance againtst "loud ahd raucous' ^' 
noises" . is v^thio^. the. control of municipal authority. The citizen ' " 
has a right to riOt hear these loud -sounds and voices if he so chooses. . 
The fieed for^^a^otiable. protection t)f the privacy of homes or ' ' 

businesses f^ob t^h^ distracting noises of vehicles equipped with v 
sotmd amplifying devices justifies the ordinance. '. ^ [■ 



... ■ 
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MILLS v> ALABAMA 384 U,S. 214, 86 S,Ct. 16'^L;E<J.2d -484 - (1966) . 

TOPIC ^- Action^irf^olving freedom of expression under the First 
Amendment, rj.: \ ' • 

FACTS - The editor of a daily newspaper was charged in an-sAl^^ama 



state' court with having violated a statute which made it a crime 
to* solicit votes on election day. The charge was base<r on the 
fact that the editor published an editorial on election d^ urging 
people to vote in favor of a mayor^ouncil form of government. 

severai appe'als the case was reviewed by the United States 
Supreme Court. - - ' ' - 

■ ' ^ " . ^ . ' , ■ . • • ^ • . ^ 

QUESTION'- Can a' state, within the constitutional guidelines of the 
freedom of expression clause of the ^Pirst Amendment* pi^vent a 
newspaper e^itprial on election* day -that deals, with .the issue to be 
Voted upon? - ' ' \ ' ' . 

, DECISION OF COURT - No. Sappressi5)n of the .rights of the press 
to praise or criticize goyemmeftt^ agents and to jdontend for or > . 
against voting for-- them' muzzles, onfe of the very areas the constitutional 
fraaers tried to , safeguard. The Alabama statute silences the press / 
at a time when it can be most effective. . ♦ . 



ADDERLY v, FLORIDA - 3S5 U.S. 39, 87 S.Ct. 242, 17 L.Ed. 2d Ug^dgse). 



'TOPIC - Action involving freedom of expression and assembly guaranteed 
tinder the First Amendment." - , ^ 

FACTS - Thirty-two petitioners, students of Florida A & M /University, 
were convicted of ; "trespass with a malicious and mischievous intent^' 
upon the premises of a county jail contrary to Florida law. Th'ey 
had gone from the school to the jail along' with many other students - v 
to demonstrate their protests against the arrest of other protesting" 
students the day before. . - ^ 

The- County sheriff , legal^.'custt>dian . of the jail and jail grounds, tried 
to persuade them to leave. ' When this failed, he ^ot if i^d- them that they 
must l^ave or he would arrest them for trespassing; and, if they resisted 
he would charge them with resistir^g arrest as well. Some left but 
■ others regained and . they we^ Vrrested. 

The case was appealed to the Unired States Supreme Cdu?^.' 

' ■ * * . ■ ■ . A ..... 

9UESTI0N - Did the petitioners in this case have a constitutional 
right under the freedom of expression clause to demonstrate on jail..;- 
premises after being asked by the sheriff to leave? 

I>ECIS|^r|)r COURT —No, For security reasons, jails are not normally . 

Demonstrations on .Jail premises ^are not acceptable. - 



EfiWARDS V. SOUTH CAROLINA - 372 U.S. '229, 83 S.Ct. 680, 9 L.Ed.2d 
"7 (1963). 



'''^9.." '^^^f^\-^^°lvi^^i8^^ of freedom of expression and assemjrly.. 

FACTS r l^e'^^^i^^ morning on a .J^arch day, 187 black high school 
^3^?^ the Zion "Baptist Church in Columbia, 

^^biith.Caroi^v "S^rom there, at about noon, they walked in separate^ 
grpups of about fifteen to the South Carolina State House grounds, 
an area of two >city blocks' open to the public. Their purpose was ' 
to maki^ ;4fiaown" to the citizens of South Car^ina their feelings of 
, dissatisfaction with the condition of their., people at the time. \^ 

Already on the Sfeate House grounds when the petitioners arrived were ^Ic 
^ thirty or more law enforcement officers who had heard that they were * 
coming. At first the demonstrators were warned to be peaceful but ^ 
. later were asked to disperse within fifteen minutes. i^Instead of ■' . 

dispersitig they began carrying placards bearing such'-messages as 
"I. am Proud to be a Negro," and "Down with Segregation,;!' and engaged ^ 
in singing "The Star Spangled Banner. v and other patribilQ and religious 
songs while stan5)ing their' feet and clapping their hands. 

After fifteen minutes had passed, they were arrested and marched off 
to jail. Upon this evidence'^-^the state trial court convicted the 
demonstrators^ of breach of the peajg^. The case was appealed to the 
United States Supreme Court.- . 

QplSJ^ON - Did the individuals have a -constitutional right* to protest 
^tnd/tf^ftDnstrate? ^ ' . 

>\;^E(^ COURT - Yes. - The United' States Supreme Court found in 

; tliiV case that there was no threat of violence. , Police protection 
; was ampjle. The capitol .was an appropriate place to protest f ^ change. 
• A state does not have the right to make criminal 'the peacef ul expression 
of unpopular viewsi. The demonstrators were acting within their- rights 
granted by the First Amendment. • ^ ' ^ * > 
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WAEKER V. BIRMINGaAM " 388 U.S. 307, 87 S.Ct. 1824, 18 L.Ed. 2d 
1210 (1967). - . . 



TOPIC -Action involving freedom of expression and assembly 
guaranteed under, the First Amendment.. U ■ 

TACTS - After permit requests for demons tr at iOTfei^^d twice been 
' denied^ by Public Saf ety ^ Commissioner, Eugene '"Bull" Conner^^ -in 

early;' April, pet'ltl^jo^rs proceeded with their plans in Birmingham, 
^iAlabama, for demons ^i^^ions on Easter weekend, April 12-14. . On 
the^ evening of April- id the '^ity. filed a bill in state courjt. .asking 
for court action ag;ainst' 139 individuals and two organizatj^^s to 
'prevent further demonstrations. The bill declared that cei^ln * \:' 
people had sponsored and /or participated in "sit-in," "kneel-in," 
and other demonstrations and unlawful picketing and that this ' . 
conduct was calculated to bring breaches of the peace and threaten 
thfe safety of the city. The judge granted, the' injunction requested 
in the -bill. Petitioners were served notice of this action and were 
enjoingi from participating dh 'fur.thej;. demonstrations. At least 
three of the petitioners participated in a march on Good Friday and 
at least two were involved in an-Easter Sunday march at which violence 
occurred. ' ' - 

^. ' ' ' ■ ■"' . * V \ ^ 

Eight Negro ministers i^ere sentenced? to f iVe; days in Jail and i^^jJSO 

fine for .violating an order issued by an Alabama court forbidding 

them /from engaging ^in^treet parades withoutl,a city permit. • . ^ * 

QUESTION - Were the petitioners Justified in disobeying, the court's 
i^j^ttlction "fethout attempting to bave it overturned by a hd^her. . \^ 

court on the grounds that it was ui^onstftution^l-*, wheye the. court- 
had proper legal authority to issue IbtJ*" 

DECISION - No. Petitioners' may^^^P^sobey with' Impunity an injunction 
issued by a court with proper jurisdiction. The appropriate, means 
to challenge the constitutionality 'of " the injunction. is to -appeal it ' * 
to a higher court - npt to disobi^ it and t^ien try to defend this 
disol^edience by aligning that the injunction was unconstitutional. 



The Second Aiftendment , .:Those vho' drafted:., the^ Bill of Rig^^, 'and' parti-- ••' ;V>? 
■ cularly 'thejSecond Amendment, were accustbmed. to'havirCg a militia^ a . * ' ■ - 
citizen. army which could be called on in times of crisis.^- ThesTMinu'tB--^ 
men had served well durfng the Revo lutipnary War;'. The f ramers. f elt* that ^ - 
they did not want to maintain large standing .armies. To pi-^vent the federal- 

: ; ,: , - # * • ^ . ^ \^ . • . V. ■■■ • \ - 

.goveriji^nt fcom/ interf ering with the right^ af/citirens to bear 'arms -in ^ . . 

locai'/ffiLlitias; C^^j|ncluded the :Second..-^ehdment in the^'^Bill of Rights. 
'^%^.^^es^.^re fifc^^^-reguiate the pos'session ^hd use-bf fire arms*, by 




indiivS^u Save been only a. few cases which have jcome before -the 



- i. 



courts cottC'^^^^ rights under the .Second 'Amendment. ^ • . - . 
The Third Amendment .' During early American. history, the Englfsh required 
the colonists to:.qu^rt^^Ei^lish solders, in^^^^ /The colonists 

resentffed tli^s-^.-^nd remembered -it. well. The Third •^A^fenc&enV 'fe^as infcludfed ' in 
the.BilL.^of Rightis' as: a guaraijstee .^hat> the new goVermeiit ..would never force" 



citizens 'to allow soldiers to li^^ef*■in thei^^mes. To^^^y^'the T^ Amend- 



m^nt in only bf hiatorical^iritekest . Our gdvernment , und^^^ Constitution,' 
Ifes never made any attempt to quarter troops In homes of citi^€?ns. ' 



> The Fourth Amendment I • "the Right of the peopl§ to be secure in* their., per- 




sons, houses, papers, and effects agains?^ uim^^onable searches ; 
shall- not be violated; and no warrants 6li^^|fssiie, b.ut fipon probable tause. 

* ^ ■ • 1 " * ^ . 

particularly describing , the place to be searched afiiyhe j^^^bn and things 



to be seized,^''. The MaTssachusetts Constitution of I78O contained a-* -similar " 
statemeiit ancL- the^ide^ for the Fourth Amendment was taken^dire'ctly f;?^ the 



Massachuset^-^Constitution-. The Fourth ^Amendment protects every person^ 



mdment prbt 
'^ome*," anc 



against unreasonahle searches of his peifson^ *^ome*,' and of f ice aife^ey. a^ 
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a^ai^t unreasonable Sj^izure of his person, -papery- or other. iteTPs of personal 

^erty. 'No search- w^rant shall be issued by a lepal officer unless there 

is prabable cause, fcw^ suspecting illegal activity. Even then, the search 

-warrant must particularly, describe the pli^ce to be searched and the person or 

things to be seiz€d>v, ' *. • ^ ' . * 

•• " • . : 

Prohablfe cause cannot consist of mere suspicion, however s-trong. * It must 

. Be based' upon some^facts an^Sv, circfujnstances' which wbuld .itistify a reasonable man 

to believe that an 'illegal^att hasP'been.. committed. The Fourth Am^dtnent doe^- 

, not x.^quir€ a search warrant -xzh^n the- delav caused bv obtainin<=: a warrant 

■ " " ' ■ . .: -^-r:^' \ . - • ' " • v ' . ' ■ ' • . 

would -hinder the capture of ah^ offender or , the seizure 6$'- evidence^ For ^ex- 



araple;^ individfuals' and items may .be^SStemze^;!^./ of f ic^ ,pf the law r-rhen they 
•-jstre iilF autoraobiles.V' boat-i^^^hips, airplanes/,' ^and other- veHiifeles, which because 
of their mobility , coiiM v.eiscape . the: law t^^£%^S%iji be issued. 




Evidence; obtained by illegal 'seaarches aml^^MSS^Sps^ls not admissible in either. 



'federaj or state criminal coui^ts. * - i % - 

Under the F^tth Amendment off icef ^^pf^he-laxj may legally fetop 'ati individual 
for^an in-Cfiestigat^ion. if^^fl^e of f icet^^'-l^eiieves that a-^rii¥e nav be. ot-has been 
'committed and^ has reasonable grounds for such belief. ^ I-^^.^* a ^^a;^7 officer. 
^ detains someone for the purpose of an invest ircaf?. on, he* may t»;*..t douTi ot* frisk . 
the citizen to expose any concealed weaponsj This ''stop and frisk" action, f 
is allowed .to protec\^ the safety of thej^f^cer of.thie law as well as the 
safety of nearby citizens^^^PJhen makincr a lawful ar^'est; an officer, of the 1 
may search the. person arrested and nay seize itTems of evidence found in the 
immediate vicinity of the arrest. . Whene^z^. an*indiyidual j^ive^ n5s consenf 

lave his prope 

- A ' - 

consenting, to be search^cs, the individual -.<^aives his rcLphts under the Fourth 



to. be searched" or • to have his property .searxihed/^Tlc .warrant' is- necessary.. Py 

1^ .X- 
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367 U.S. 



643, 



81 •s;t:t. 



1684, 6 L.Ed:2d 1081 (196i). 



TOPIC - Action involving illegal search and seizure;' 



FACTS - On W 23, 1957, three police of f 
re(}ues.ted adznission to a home t^ ;Seek^^;i 
in connection vith a recent bombing inci 
be hid.ing /there. Without a search warrajat'J 

w§y .Into the house of Miss Dollree Mapp. Ofice ii^ide they fouixd 
obsycene materials & a trifiik. Thif evidentLe. :qt/as 
Miss Mapp. ■■• ;> - / ^ 





V €3.:ey eland, ^Ohd 
tetf T or >,ques tiou^ng 
was/reporte4 to^ 
fe^ police Jf breed -thexr> 



QUESTI<iN - Can_ evidence obtained in Violatiop of -the search and 
seizure provisiJns -of the Fourth Amendment be used to convict a 
^citizen of a criminal charge? ^ . . -..^ 

DEtlSION OjF COURT - No;. , llie United^, States 

• the sectii^ty of one' s "^privacy" standi "against- 'forceful entry of the 
police. The. Court jield that the evidence "v^as gathered without a 
-search warrant in violation of Miss Mapp' s QpnstitutionaA^. rights 
under the Fourtfe.^Amendmentc -.This right is eiifiprceable against 
the states through the due process clause of^tjiB* Amendment. 
The evidence cpi^d not be;us.ed agai^f; het ia^a^tkt^ court of Idw;" • 




WONG Sm\v.. UNITED - STATES - 311 U.S. 471,^8jfe S.Ct. 407, 9 L.Ed..2d 
,441 (196a). / ^ . . 

.TOPIC - Action. concerning illegal ^search and seizure of evidence. 

FACTS - About 2:00 a.m. on the morning of June- 4, 1959, federal 
narcotics agents in San Francisco arrested a person in possession 
of narcotics who never before 'had acted as an informer. He told 
federal: narcotics officei^s that he had 'bought an ounce of heroin 
-the/night bef-6re from one known to him only' as "Blackie Toy," 
" pi^prietor .6f a laundry ''^^-^ 1733^ Leavenworth Street some 30 blocks 
away.. Without: procuring, an ..arrest .warrant, the' officers went to 
-the laundry; oi^e. of them*rang the bei:^ and tpltf.J^es Wah Toy 
•^hat he was.:c^^3^ and ^ry cleanin^j^Si^, when Toy 

^tar|^d^^ the officer identif i^lKBtaself as a 

^^deTalAnaT(^^^:: agent . Toy slammed the door "atkt^ftarted running 
away, buS^the^x>:j^'icer. and his. fellow officers l^rok'e open the. door ^ 
arrested Toy in hi^ bedroom. The agent^%^ uncovered several 
bes' containi^ng heroin. Toy then led the "agents to the Ijfving ' 
farters of Wong Sun, who also^was attested. . r 

QUESTION - Is evidence, gained without a search warrant admissible in 

.courtS;.-.......- - . . 

..OTuRT - 



^. ■^'^'■JJT''^^' No.- 'Hie United .vStat^^^iipreme Cdutt "held that. 

X^^^'^^^^aii.ons ifi hi-s'bedroom snS- dit^'^^^atjcotics ^ t ^ as a result- 
of tS^i^ declaratiiori^cojild 'not " be used evidence because of the 
unlawful 

which followed. ^ Jhe^; actions of the of ficers^^^^lated- i^^hts . granted 
under; the Fourth Anendment. . ' ' ^ < 



\ - " • ." . . " ■ ■ 1 

•v ' . STONER V. CALIFORNIA - 376 U.S. 483, 84 S.Ct. 889, 11 ,Il.^5'.2A • '* . 

856 (1964). " . ' ~^ -'-K • i 



TOPIC - Action involving illegal search and seizure. 



FACTS - On the night of October 25, 1960, the Budget Town Fooc 
Ma|:kel in Monrovia, California, was robbed by two, men, one'of wh6iii 
was desdribed by eyewitnesses as carrying a gun anid wearing horn- 
rimmed ^l^sses and a grey jacket. Soon after, the.^obbery a checkbook 
belonging' to S toner /was fdund in an adjacent parkfiig lot and turned 
over to the police/ ' Two of the stubs 'in the checjkbook .indicated 
that checkis^ad been ^drawn to the order of the M^yf air Hotel in • 
Pomona, California. Pursuing this lead, the officers learned from 
the Police Department of Pomona that- Stone Jiad a previous criminal • 
record, and they obtained from Pomona police a photograph of 
him. / They showed the photograp^^o the two eyewitnesses, to the ' ■ — ' 
robbery ,^ whosboth stated that the picture looked like the man who 
had carried the/gun. On the basis of 'this information the officers 
went ^ to the Mayfair Hotel in Pomona at 10>.o^ clocks on the night, of - 
Optober 27. They had neither search nor-^rrest warrants, nwgce the]^ 
transpired the following events as later recounted by^orie of j^Sfe^'/ 
Officers: " ^. ^ 



approached the* dd'sk, the night -^clerk, and asked him' if 
there was a painty ^Jjy^ the name^qf ' Joseph Lyle StQner living at. 
th€s hotel* He ch^k&d his records and st^g!|ji>':'tes, there is.* 
And w^ asked*him what^-T.Opjn he'was. in^ He'^^ated he was dii' Room 
404 but':1ie was out at tMs time. ^ * r"'"' * ^. 



r-y^' L%7e asked him^how he knew: that he .was out. He stated that 
" the hotel reguiations required tliatf the key to the room would 
\ be placed.'in" the mail box each ^ time a guest left the^otelr^/ 
: ' llie key" was in the- mail iJbx an^the clerk^theref ore knew he'' ^ 
^ was-'butr'^oi ^tKe room. / - 

^ "We asked fiim if he would;j,give us permis^^^&'^to -enter the 
"^'room,' explaining our reasons '^or this. . 



4 




'"qI. I<niat reasons d^ you explain to the clerk? ^ 



,"A. We explained thaijwe were ^ere to make an arrest of * ^ » 

*. .^^a man who had possibly, committed a robbery in the city of 
* Monrovia, and\:hat-we were CQiTcemed aBout the factfChat he had ■ ■ 
-;^;:^a wfeapp^*- H^sbated *In this ,c^se, I will be more man happy 
• to giv;e.?you permission: and I will take* you directly to the room.^" ' 

The officers entered .and made a thormigh search -of the- room arid its v • O) 
- contents. They found a paix of hom-^rimmed glasses and a grey jacket 
. in tiieiroom and '.a; * 45 caliber automatic pistal with a clip and several - ' ^ ^ 
cartridges J.n/ the bpttom of a bureau drawer. Th^' petitioner was ^ \ 
'arrested, two. da^s* J^.^r" in La^ Vegasv Nevada... He was* returned to California 
; for"- tr^l "on^ the charge of armecTVrobbery.. The gun, the cartridges and 
clip, t^^^rnVrimmed glasses^ and ^.the grey jacket were all u^ed as 
fence >ag^inst- him^at his trial. • . ^ ^ / 

■•: ■^:/?^' •■- '-'^ ■" ■ 



ERIC ] '. vr'-'^^'^.^j^-^-^^^ 





QUESTION • Can a hotel, clerk, uA^ier th4 guidelines of the Fourth 
Amendment's search and seizurelprouig^ 
of a guest '^'i^oom? . ' 

■DECISION OF COURT ^ No. ThJ^IJnited States ^preme -Cburt found' 
that to do so would be an invasion of constitutional^ rights 
granted under the Fourth Amendment. By engaging a hotel j?oom^ 
the guest, in effect, gives permission to iiaids, janitors, and clerks 
to etiter his room but only in th^ performance of .their duties^ 




X.) s. 



^^k icmtOL ^^ CA^ - 395 U.S. 752, 89 S.Ct. 2034, 23^.Ed.2d 



-T^lfG^Vv/lfe illegal search and seizure. 



FACTS -^Late in^the aftembijpa of September 13, 1965, three police 
officers searched the h^e ^ Ted Steven Chimel in Santa Ana^ 
Calllfomia. 'The officers hM* a .warrant fd:c his arrest for the 
:i)urglary of a coin shop. The policemen did ^ja<St have a search * 
warrant. Chlmel's wife admitted the officers , to the^house. They 
searcHed throughout the 3-bedroom house including the attic, the 
garage, ^and the small workshop. Items taken fronf^^^J^' house were 
used as evidence in Chimel 's triSl. > ^ • rf*^ 



^ 1 



QUESTION - Can the search of an entire house without a search 
warrant result in gaining evidence for ati arrest and "conviction? 



DECISION OF COURT - 
that such a search i^ 



_ ^lid thus" contrary tQ^ithe Fourth 
.f ice£jBa^ search the " person arrested 



The UniCiec^i.Stat^ /Supreme Court found 
ireasona' 
o . AmeDidment. An arresting 

in -order to remove any weapons t&^ prisoner might seek to- use in 
- order to escape or-^sist arrest. It was stated that- a^easonable 

search of an area into which an arrestee might reach in order to - 
■\c grap a weapon was in order. ^ However, it is not in order for a 
routj-ne searching of rooms .to be made other than the area in which 
an arrest occurs. Such searches may be made' pnly^ under the 
^.authority of.a search warrant,. ^j^|^j.s is a right .guaranteed under 
the Fourth Amendment. ' -Jj^ 





KATZJv4 UNITED STATES - 389 U.S.' 347, 88 S.Ct. 507, 19 L.Ed. 2d 
>?7€,<1967). 

TOPIC - Action involving search and seizure right under the Fourth 
Amendment. 

« ' " ■ * 

FACTS - Charles Katz was convicted in a Calif omia court of violating 
federal communications laws by using the telephone for sending gambling 
information from Los:Angeles' to Mlaiai'and Boston. At trial the facts * 
were brought out that FBI agents had tapped his telephone* and m^de a 
record of Katz 's telephone conversations. Although |Catz's lawyers ' 
objected to this tapping of a public telephone booth, the California . 
court rejected their argument that' constitutional rights under the . 
Fourth AmShdn^t bad be£en violated. The' cas^e -was appealed to ^the 
United States Sxipreme Court. 

• * ■ - 

QUESTION - Is search and seizure conducted by wire tapping *where no 
warrant had been obtained legal under the constitution? > > - 

* «• 

decision: OF court - No. The Fourth ^endment protects people and 
not "areas" from iinreasonable searches and seizures. TKe protection 
grinted ^^lder this amendment extends even to an area accessible 

-.to^he-pTiblic such as a telephone bootli^ JCatz* had avright to have 
private- telephone conversations . that w^^iot to Jb^ recorded for use 

^gainst iiim. The federal agents had failed to obtaiya a proper -warrant. 

^iM tapping by of ficefs of the law is legal if a warrant is obtained ^i 

' prior 'io tapping. , , • =^ • 



TEREY v> OHIO - 3$2 U.S. 1, 88 S.Ct. 1868, 20 L.Ed. 2d 889 (1968)./^ 



TOPIC *- Action involving illegal search and seizurie rights guaranteed 
under the Fourth Amendment . ^ ''^^ ^ 

• FACfS - Officer McFadden testified that while he was pfrtMlling in 
plain clothes, in downtown Cleveland at approximately 2:30\n the 
afternoon of October 31, 1963, his attention was attracted/by two 



men, Chilton and Terry, stand 




the comer of 
^ "the two men befoi 



on . Rokd and 
>3 and Jne was 



EuclitLjLvenue.'^ He had 

unab^^p^Sa^ precisei/^ii^i^ .first, drew his eye t 
he t^^K^^i-' that' he had been a policeman for 39 
d0^^^^0rf dT 35 and that he had been assigned' tr^ 
vi^^BE^-'of downtown Clevelaiirfyfor shoplifters axpi 
30 years. He explained^ that/he had developed routine habits of 
observation over the years and that he would ''stand and wak^h p^ 
or walk and watch people at many intervals of the day." 



However,' 

'*and a 
cl.the 

kets for 



Of ficc^r McFadden became suspicious that the two men were "casing 
a jobf, a stick-up," and considered it?* his duty as a police officer 
to investigate further. He added that he feared they may have a gun. 
At one point a third man came along and engaged the two men in 
conve^|sation. Officer McFadden approached the three men, identified 
himseJ^ as a police officer and asked for their names.. When. the mdh 
"mumbled something," Of ficer McFadden grabbed the defendant, John'5^# 
Terry, spinning, hijn around- so that they ^ were facing the other, two.^^ -i;^" 
McFadden patted down the outside of Terry*' s clothing. In the leitifh^ 
breast% packet of Terry's overcoat McFadden felt a pistol. He' removed 
the pistol and then patted down the other men finding another pistol 
on one o£. them. Terry was formally charged with carrying a concealed 
weapon. The lower court found Terry to he guilty' as charged and the 
case was appealed to the ^Jnited States Supreme Court. 



QUESTION - Sinqe the Fourth Amendme; 
guarantees the right of y|:he|"people 
houses, papers and ef flefc^^vagainst 
can-a person be searched[>oy an bffi 
looks and acts suspiciously? ^^^f^ 




the Fed 
secure 
alJl'e 
:he^law 




Constitution 
itf. peiSrspns , 
hes'"and .seizures, 
ly because he 



The. United States 'Supreme Court stated' that-. 



bf^he law must have some authority to conduct a reason^6lei 



reason 



DECISION -OF COURT - Yes. 
an officer 

search for weapons for the protection of an officer if th6re is 
to believe that he is deling with an armed and dangerous individual/. I 
This stands regarj^less or whether he" has good cause to arrest the J ( 
individual for a crime. 




of ftii 



There is no exauf^rule in a case of uhis type but^eacji mt^^ stand upon - 
its own facts.- Wter6 a^pol^fce- of ficer oSS;erves umsuai^OTduct^ and 
has reason *to suspect .the .^per son vd.tiNWhomv he is dealing to be armed and 
dangerous, he ;is acting in the best inc^r^sts of the^law to proceed with 
a reasonable search to. promote safety • ^This, has come to be known as the 



'*stop and frisk*^ .doctrine. 



vThe Fifth Amendment ^- As early ' as il^fS the l^na Carta s'tat ed that a O 4- - ' 
an should not -be tried for a serious ■ crime uales's a,^roup of his peers. 



in 

if- 

teririnji 



the facts and de- 



the form of^j^^^^ij^ opportunity to^^ hear the 

t*<T.t.^i»r4:*?Kai.»c^ should be.lirought to. trial.- rF^aragraph Thirty-nine 

.... ^ • ' ^ . 

of the Magn^ C4T^ta stated "no free man shall^bW seized or imprisoned, or 
stripped of his rights or possession,^ or outlawed or exiled, or deprived 
A or his Standing in any other way, nor will we proceed with fo^ce against 
^Im, or send others to do so, except by- the lawful judgementr o£ his equals 
. ^^;or by law of the land." The idea of ha-^ing* Grand Juries Was already > 

P^t of the judicial process at the ,time of the sigrkiig^ of the Declara- 

■ • • ■ I ' "•■ 

-.^ tion of- Indep&dence. It is not surprising that^ tite-:T^if th Mendmen 

9&i- .* r ' ^ : ■ ■■ ■ •••■^y^::^r^.v \. ■ 

•'•"^^^^^ should include the right of ah indiYiHoSl to^ tfe brought 

before a Grand Jury prior- to being legally charged with- a^n^ crime; 

The Fifth Am en dment States .that a person cannot be ^^i^^:' twice by the 
federal govem^renr for the same offense. It applies .to:|d4»^crl3nes, ^QZoy(^(2^ or 
aTeriQus cr^es and ri>^ o^- les^ drioes 

^ . an individual from living in an extencfe^ period of- anxiety^^^^^^^^^^ight ' 
on by repeated appearances * in coiirt/ It also avoids the likelihood that^ an 

to defend himself time 



r 



innocent • man 'i^fght e:^ntuaHy be cblivicted/^ he is fq 



af ter time , f oj t^ same of f en^ 



at cputse, when a persoti ijs;;trie^ 



evicted. 



^ ae( 



LSion if the 



but appeals- his case^b a higher' court, t^e prior convicfeiaia may *be set 
^ aside-, ^d^^ ma^ b$^tried X^econd , t j^^ba^ 

appeal 'ic^^t. "A person lna^^^y^^g^ . r vbluntee^r tcu^e t?^d a ' 
-^eeond «jne where a court^grants him the^ privilege , of 'refryarng his- case. 
^:^_^er^oyemment reserves the jright to^ try p citizen a second 6ime fqr 




higher offense if: necessarjr informatioa was: not available :at^^e first tri 
For example: If Joe is convicted of assault and Tjattery lygalnst Tom but 1: 
^Tom dies, Joe can then later be tried fot the murder of Tom. 

One of the more' Important rights granted under the Fifth Amendment 
is the privilege agaljtist self-incrimination. A person accuse^ of a crime 
has a privilege not to ^be called as a witness against himself . A person 
who is called as a witness against the accused can be compelled to take 
the witness; stand, tut once on the stand, he' may claim the/privilege of^ 
not testifying on the ground thatrd.t may. tend to incrimin^,te--hlmV 

-■ • . • ' • \ 

This privilege of -4 witness to refuse to testify on tKe gro.unds\that it 



may -tend to incriminate him extends to every type of proceeding, criminal ■ 
and civij^f^'lncluding invest i^^H^ hearings before^^ Congressional committees. 

^v^The Fifth Amendment prohlm.ts. the federal government from depriving 
any person "of life, liberty or property without due process <>f- law." Due: 
process of law requires that an individual -be given rofice that proceedings 
against him to take ]H)ace. He should ber-«iven opportunity t^^- pre- 
pare for the hiring. ^Tne hearing should proceed 'in a fai?: ^and impartial 
nner. Whmever it can be shown that dpe process of • law wafe not fc^llbw^ / 
a courttf the accused may^ .be given a new trial or set free."' v/ 'Hf 



The- qpderal government is prevented from "taking" property from a 
privat^individual for public use without paying- the indiviuual a fair 
market price for his property. Under the Fifth Amendment, ^the federal ^ 
government cannot takfe* private property except for a public use and must 
'then compensate the owner for the loss of his propertyrl^Tliis is l^own 
as the "right of eminent domain" which 'i:e'q.u|.res the government to pay a 
citizen the fair market value of his property when taken for use by the ^ 

, , . ^ ' > ' • ~ : ■ ^ ^ ' r 



■ 




^^^^^^^^ 



GREEN v> UNITED STATES - 355 n*S/-m, 78'S.cV 221, 2 L.Ed. 2d 
199 (1957). ' 

TOPIC • Action involving double :je6p^|^, of the Fifth 

Amendment. * . : "^^ v 



FACTS - A trial' was held in the District of Columbia for Everett 
Green. The jury vas>told that they could find him guilt/ of 
either first or second degree murder. They .found him guilty 
of mtrfder in the second degree. Later, his . conviction was 
reversed fox lack of -evidence. He was re.Cxied and convicted of*" 
•murder in the first degree. The case was^ appealed to the United 
^tate^s Supreme GcAirt. , ^- . - 

QUESTION - Under ;the double jeopardy provision. of the Fifth Amendment, 
can a pers^on who had earlier been convS^^^^f second^^degree murder 

9^ de; 



be' retried and given the sentence of 



degree murder? 

jyEX,J&im^^ The PnitW Stat;4? .S^^ Court in a 5 to 4 

de6lsijra;4jjfeM that th^ second degree charge at t%e first trial ./> " 
dlsmXSd^^^ a fir|^t ..degrees charge later. He, could not 

agalif'l^^^Lced in' jeopardy^ f or^the .sita^off ensev* *\ • ^ " . 
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U^. V. WADE - 388 U.S. 218, 87 S.Ct. 1926, 18 L.Ed. 2d 1149 (1967). 



TOPIC - Action involving right against self-incrimination under 
the Fifth Amencknent. 

FACTS - Billy Joe Wade had been arrested for bank robbery in Texas 
and coxinsel had been appointed to represent him. FBI agents, 
without notice to t^ie defendant's lawyer, arranged to have two 
bank employees observe a lineup of the accused and 5 or 6 other • 
prisoners. Those in the lineup were required, like Wade, to wear 
strips of tape on their faces and to say, "Put the money in the 
bag." The bank employees identified Billy Joe Wade as the robber 
and he was convicted. The case was appealed to the Supreme Court. 

QUESTION - Are an individual's const itutional> rights under the 
Fifth Amendment violated by participation in lineups? 



DECISION OF COURT - No. The United States Supr^ie Court found 
that neither compelling a defendant to. present himself in lineup 
nor requiring him to use his voice violates his right against 
self-incrimination. This right protects an accused only from 
being compelled to ^Testify against himself i- 
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The Sixth ^endment. You will reca.ll that trial by jury was brou^ t<Jii'' 
England ^by the. Norman Conquerors who came in 1066. Early l^^o-^"^ v^^^^''- ^- 
neighbors of 'the accused who appeared at court to testify as to the ^Jr- "^'^^l^t-- 
or bad character of tlje accused. They did not actually decide ^he out^^^'^ • 
of a courtUecision. By the time of the American Revolution, juries ^d^^^^' '^^ 
final determinations concerning the outcome of trials. One of the chargel ' ~ . 

made against King George III of England in the Declaration of Independenc 




was that the colonists, in many cases, had been deprived of the benefits 
of a trial fay jury. The Sixth Amendment to the Constitution states that ' 



"In all criminal prosecutions, the accused shall enjoy the right to a 
^ speedy and public trial, by an impartial jury of the state and district 
where the crime shall have been committed. ... to be infottned of the nature 
and cause of the. accusation; to be confronted .with the witnesses against 
him;... (and) to have the assistance of counsel for his defense." While 
the Sixth Amendment assures the accused the right to have a speedy public 
trial, the Supreme Court has determined that this actually means that the 
legal processes leading to trial will be orderly. In United States v. 
-Ewell, 383 U.S. 116. 86 S.Ct. 773. 15 L.Ed. 2d 627 (1966) the Supreme Court 
held that the passage of 17 months between arrest and hearing did not 
violate the speedy trial provision of the Sixth "Amendment. The court also 
stated. that so long as the delay in having trial is not purposeful on the 
part of the legal system, or oppressive, the defendant cannot complain. 

- A person charged with a criminal offense is entitled to a jury trial. 
A petty offense charge does not require trial by jury. An "impartial" jury" 
is one which is made up o,f unprejudiced persons who would not discriminate 
against their fellowman because. of race, creed", color or position in life. 
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In criminal trials the accused has the right to^ confront witnesses 
against him, to be present in the courtroom when they testify, and to 
cross-examine them. This right is b^sed upon the fact that it is easier 5^ 
to lie about someone behind his back than it is to lie about him while .r-^^:^&i3L• ^• 
looking him squarely in the face. An accused has a right to a fair* trial 
with an impartial judge and jury. 
/ Under the Sixth Amendment^ the accused has a- right to have the 
assistance of coxinsel (a lawyer), working in his behalf. If the accused 
is an ''>aici^en^''^(unable to pay),, he is entitled to be represented by 
counsel just' the same as a person who *is able to have a private attorney. 
This right to counsel is limited to criminal prosecutions. The right 
to having coxinsel begins when 'a person is taken into custody or other- 
wise deprived of his freedom in any significant way. It continues until 
the court makes a final determination concerning him. The right to 
having .counsel applies also when' cases are appealed to higher courts. 

the Seventh Amendment . Article III, Section 2 of the Constitution pro-^ 
vides for trial by jury in criminals cases and this 'was repeated in the^ 
Sixth Amendment right to trial by jury in cases involving criminal pro- 
secution. When the Bill of Rights was being written, it was noticed 
that there was no provision made for jury trial in civil cases. The 
Seventh Amendment was included as a part of the Bill of Rights to guaran- 
tee jury trial in civil cases where the value of the controversy exceeds 
$20.00. This amendment applies only to trials in federal courts.' It does 
not apply to the .states and states are not requif ed to have jury trials 
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^•n civil cases unless the State Constitution requires it. The right to • 
jury trial as described by the Seventh Amendment is guaranteed in cases. ' 
involving contracts, debts, personal injuries and injuries to property. 
Ther.e.is no right to jury trial in suits against the government.- This 
right to jury trial in civil cases may be waived by "the partie^^ to a con- 
troversy if they choose to do s6. Federal court judges may set aside the 
jury s verdict when not enough facts' were presented in evidence to support 



the conclusi(^ reached by the jury. 
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G^DlaON V. WAINWRIGHT - 372 U.Sl 335, 83 S.Ct. 792, 9- L.Ea.2d • " 
: 799 (1963) . ^ - ~ . 

TOPIC '-^-.Action;, Involving right to counsel. . ~ 

FACTS - Clarence E. Gideon was charged in Florida state "court 
with liaving broken and entered the Bay Harbor Poolroom in 
Panama City, Florida^ Under Florida law such an offense is a ^ 
felony. He" appeared in court without fxinds and x«:thout".a 
lawyer. Gideon asked the court to appoint a lawyer 'to represent 
him. - The Judge stated 'to the accused who was . trying to ^andle' 
his own case,' "Mr. Gideon, I am sorry, but, I. cannot appoint 
counsel to represent you in this case: Under the laws of the 
state of Florida, the only time the court can appoint counsel 
to represent' a ^e^endant is when that person is charged with .. 
ja capital offense. I am sorrjT, but I will have to deny your 
request to appoint counsel to defend you in this case." He 
was convicted *and sentenced to five years in the state prison 
but the case was appealed to^the Supreme Court on the claim 
that ' the defendant was not represented by a lawyer.- 

QUESTION - Must a djefendant who™ is poor be provided counsel 
in a casei involving minor crime? 

DECISION OF 'court - Yes., The court held that, in our system of 
criminal justice, any person carried into court who ^is too poor 
to hire a' lawyer cannot be assured a fair trial unless counsel 
is provided for him. So, the guarantee of counsel in the Sixth 
Amendment applied to all cases in the state courts under the 
Fourteenth Amendment , whether they be for miixor-crimes or 
serious, crimes. . ^ 
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' / DOUGLAS V. CALIFORNIA - 372 U.S. 353, 83 S.,Ct. 814, 9 L.Ed.'2d 
811 (1963).. ^ ^ 

TOPjEC - Action concerning the right to counsel.. 

FACTS - Bennie Will Meyes and William Douglas were both tried - and 
convicted in a California court of 13 felonies- which included 
robbery, assault-with a deadly weapon, and assault with intent 
^ to commit murder. 'Both were given prison terms. Defendants 
requested and were denied counsel after they had appealed their 
case. The defendants were too poor to afford an attorney. The 
California District Court of Appeal^ stated that it had reviewed 
the record and conclude^'d that no good whatever could be served 
by appointment of counsel. 

QUESTION - In order to conform to Constitutional provisions of 
right to counsel under the Sixth Amendment, must an attorney- 
be appointed in order that a defendant may appeal his case if 
he so wishes? 

DECISION OF COURT - Yes. When an appeal is decided without the 
benefit of cotmsel-, then an unconstitutional line has been drawn 
between the poor and the rich. Such does not fulfill the - 
- requirements of the Sixth and Fourteenth Amendments*. 
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ESCOBEDO V. ILLINOIS - 378 U.S. 478,. 34 S.Ct. 1758, 12 L.Ed.2d • 
977 (1964). , *,- 

TOPIC. - Action involving due process and coinxsel. . ^ 

FACTS - On January 19, I960, Danny ,Es cob edo was arrested -and questioned 
at police headquarter^ in Chicago concerning the fatal shooting of his ' 
brother-in-law. . During the police questioning he was not allowed to 
talk with his attoi|^]§t \rfio was at police headquarters. The 'police 
testified that Est^^^fojj a 22-year-old' of Mexican extraction with no 
record of previous experience -with xthe police "was- handcuffed" in. a ' 
standing position^and that lie '''was nervous, he had 'circles under his 
eyes and he was upset" and was^ "agitated" because .""he had not slept 
well ±n over a week." During the questioning Escobedo was not told 
of his constitutional rights to' remain silent and he made some 
damaging statements.. _i ' 

QUESTION '- Does * an individual accused of the ciiune have a right to ' 
counsel, prior to being questioned in detail by the police concerning 
a crime of which he is accused? 

DECISION OF .COURT -Yes. Where a police investigation is not a general 
inquiry into an unsolved crime but begins to focus on a particular 
suspect who has been taken into police custody, the -suspect has a right 
to counsel. Here, Escobedo had not been warned by the' police of his 
constitutionals fight to remain silent. The right to remain^ilent 
is guaranteed by the Fifth Amendment. Under the Sixth Ameij 
Escobedo was guaranteed the right to counsel. 




( 
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MIRANDA V. ARIZONA - 384 u:s. 436, 86 S.Ct. 1602; 16 L.Ed.2a 694 (1966); 

TOPIC T Action concerning right to counsel unde:;^*iie Sixth-"-Amendment\ 
and -right against self incrimination, under the Eifth Amendment. • ■ 

FACTS-- On March 13, 1963, Ernesto A. Miranda was arrested at his 
home and taken into custody to a i>hoenix .police. station-. P6li.ce 
took him into Interrogation' Room No. 2 of the detective bureau. 
.There he was questioned by 2 police officers. The of ficers' admitted 
at trial that Miranda was not advised that he had- a ri^ht to have 
an attorney present. Two hours later the officers emerged'.f rom the ' 
Interrogation -room with a written confession signed by' Miranda. At 
the top of the statement wak a typed immunity and "with full knowledge 
of my legal rights, understanding any staitement I make may be used 
against me." .M .• • - . ^. 

At his trial before a jury, the -written' confession was admitted into 
evidence over the objectioi^ of defense counsel, -"atid the officers"- " " 
testified to the prior oral confession made by Miranda dufing the- 
interrogation. Miranda was found guilty of kidnapping and rape. ' 
He was sentenced to 20 to 30 years irpprisoment on each count-, the - ' ' 
sentences to run concurrently. On appeal', the 'Supreme Court of ■'. 
Arizona held that Miranda^^s constitutional righfs were-'iiot violated • . ". 
in obtaining the confession, and affirmed the conviction",- In reaching 
its decision, the court empl^sized heavily the fact that Miranda • ' " . 
did not specifically requeist^counsel. • • / 



QUESTION -C^n statements obtained from an individual subjected to 
police questioning id.th6ut the ."advice of counsel be used as evidence? 

* ■ : ■ - ' . • 

DECISION OF COURT - No. the. provisions of the Sixth Amendment, 

an -individual held fdr quj^tioning must be clearly informed that he has 
the right to consult couiisel and to have his lawyer with him during 
the qu^stioniiig,^^ If he is too poor to furnish counsel, then a lawyer 
must be appointed' to represent the accused. If he answers, some 
questions --and gives ,some information on .his own before using his right 
to remain silent; ^then this 'is not to waive his right to- remain silent 
guaranteed by* the Fifth Amendment. 

The Supreme Court found that from'the testimony of ^the officers it 
was clear that Miranda 'was not aware' of his -right to consult with an 
attorney. J^either was he aware of * his right not to incriminate himself. 
Without full knowledge of these rights the statements were ina^ssible. 
TKe mere fact that he signed a statement which contained a typed-in ' 
jilause stating that he had "full knowledge" of his "legal rights" does 
not approach ^he knowing and intelligent waiver required to' relinquish 
constitutional rights. 

In this landmark decision the United States Supreme Court set forth 
the statements that should^ be uSed^ by an officer of the law when 
arresting an individual so that there can be no doubt concerning his 
rights under the; Fifth Amendment. The statements made by an officer 
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. of the law 'must include the following: ' 

' ' ^ ^ 1. The .accused must be* warned that he has the right to remain 
* silent. .1 

* v" • ' * , 

2. The accused must' understand that any stateiaent he does make 
tiiay be used as .evidence against him. 

3. The accused .has a right to presence of an attorney and if 
he cannot afford an attorney, one will be appointed for him 
prior to any questioning if he so desires 

4. The accused may waive these ^rights, provided the waiver is 
made voluntarily, knowingly^ and intelligently. 

5. If th^ accused .agrees to answer questions, -he has the 
* right to stop at any timfe. 
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* ESTES V. TEXAS - 381 U.S. ^532, 85 S.Ct. 1628, 14 L.Ed. 2d 543 (1965). 
.•'^^''^P'*"v'^^t^°^^"^S^t to guarantee due process of law.' 

FACTS - Billie SoX Estes, a much publicized' financier , was indicted - 
for swindling. On September 24 and 25, 1962, a pre-trial hearing 
was held to consider his motion tp prohibit television, the takiig 
of movie and still pictures, and radio broadcasting at t>e trial. 
Texas left the question of telecasting and photographing .of court 
procedures up to the judgment of the trial judge. 

On the dates in question the courtroom wa^ jammed with reporters, 
.photographers, and television camermen. The room was so crowded 
that at least thirty people stood in the aisles. ' The hearings 
^ were broadcast and televised live and parts of the television 

tapes were later shown on the regularly scheduled evening news programs- 

The trial judge ruled that television and news photography would be 
allowed provided the cameramen stood outside the railing that^. separated 
the triaX participants from the spectators. Later, at trial four 
persons selected as jurors had seen or -heard at least part of the 

* telecast and broadcast. Estes was convicted of swindling and appealed 
his case based on the, fact that the news coverage deprived him of due 
process of law. 

QUESTION - Can dxxe process of law be proper In an environment where 
there is widespread news coverage of court proceedings? 

DECISION OF COUET - No. The United States Supreme Courr stated thatL - 
the two-day prer-trial hearing was publicized and could only have 
iBJpressed those present with the notoriousneep of the accused. It 
is true that the public has a right to be informed as to what happened 
. in its courts^ Ibut widespread use of television, motion and still 
pictures, and radip broadcasting from the courtroom creates an 
environment that doe^ not provide for the orderly due process of law 
as guaranteed by the Fifth ^endment and the right to an impartial 
jury as is guaranteed by the Sixth Amendment. The impact of television 
alone on the jurors ds perhaps of the greatest importance. 
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•SHEPPARD V. MAXWELL - 384 U.S. 333, 86 S.Ct. lib?; 16 L. Ed. 2d 600^ (1966)! 
TOPIC - Action involving right to a fair trial. ' 

FACTS - Sam Sheppard, a socially prominent doctor from, the suburbs 
of Cleveland, Ohio, stood trial for his life amid a Roman-holiday 
atmosphere of news coverage. Marilyn Sheppard, his pregnant wife, 
had been murdered and the chief suspicion seemed to settle on Sam. 
The news media repeatedly stressed Sheppard 's lack of cooperation. 
Such as his refusal to take a lie ^detector test^ and complained 
about the protective ring thrown up by his prominent family; 

Apparently enpouraged by>newspaper editorials, the' coroner subpoenaed . 
Sheppard and staged a thr^e-day inquest in a school gymnasium. 
The proceediigs were broadcast live. Sheppard was questioned, at 
great length. His lawyer was present, but was not allowed 'to participate. 
When the lawyer attempted to place some documents In the record, 
he was forcibly removed from the courtroom by the coroner,- much 
, to the satisfaction of those, present . 

Much of the. material printed or broadcast during -the trial was 
never heard; from the witness stand. - Much speculation .surrounded 
the news coverage of the trial, and it came to be a big news story. 

After the case was submitted to the jury, it was again subjected 
...to many irregularities.. The jury^was out for fi^e days and four^ 
nights. Although the telephones Taad "been removed from' the jurors^ 
rooms, they were permitted to use the -phones in the bailiffs' rooms 
to make* telephone calls, placing the -calls themselves, with'jio ^<'- ^ 
record kept of this action, llie jury- returned a verdict of tmirder 
in the second degree against the accused.'. 

t • ' / 

QUESTION" 7 Has the Sixth Amendment's right to fair trial -been ^ 
violated when there, is excessi/ve news coverage of court proceedings? 

DECISION OF COURT - Yes. The! Supreme Court of the -United Statfes V ; 
decided that the trial judgar^id- not fulfill his duty to protect 
► Sheppard ^from the one-sided /publicity nor control disruptive 
influences in' the- courtroom. The right to a fair trial is guaranteed 
under the Sixth Amendment. V ^ 
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WILLIAHS V, FLORIDA -^399 U,S/78. 90 S.Ct. 1893, 26 L.^a'.2d 
446 (1970)- ; 



TOPIC - Action claiming right to a 12-man jury trials 

PACTS - Johnny Williams was brought before a Florida court on a • ' 
robbery charge. He was found , guilty by a 6-man jury and: sentenced 
'to life Imprisonment. The Florida District Court of Appeal 
affirmed the decision of the lower court, Williams appealed to 
tM Supreme Court of the United States stating that he had a right 
to be. tried *by a 12-man jury. , , ' . 

QUESTION - Does a person have a right to be tried by a 12-man 
jury under the Sixth Amendment? : •. 

DECISION OF COURT - No. The Supreme; Court stated. that the Constitution 
does not say how many people should serve on a juify.. Six is a 
satisfactory, number. In writing. ±ts decision the Court traced the history 
of the size of juries. Baclc through the history, of English law juries - 
varied in si^e from. 4 ^persons to 84. The reason that ,most early juries 
had 12 men is not found in historical records •.. In 1812 Lord Coke, 
in writing a .book on the Laws of England, explained that the "number of 
twelve is much respected in holy,,writ, as 12 apostles, 12 stones, 12 
tribes, etc." Was this the reason? We do not know. We do know that 
at sometime in the 14th century the size of the jury.. came to be fixed 
at 12 men. iv ; 

in deciding this case the United States Supreme Court stated its 
position: "Consistent with this holding, we. conclude that petitioner's 
Sixth Amendment rights, as applied to the states througii the Fourteenth 
Ame^ndment, were not violated by Florida ^s decision to provide a 6-man^ 
rather than a 12-man jury. The judgment of the Florida District Court 
of Appeal^ is affirmed." ' / » 



'BALDWIN V. NEW YORK - 399 U.S. 66, 90 S.Ct. 1886, 26 L.Ed. 2d 437 (1970) 

TOPIC - Action to imprison an individual who committed a misdemeanor. 

FACTS - Robert Baldwin ^s charged with the misdeineanor of jostling , 
which was punishable by a maximlm term of imprisonment of one year. 

"Jostling" occurs when a person intentionally places his hand in or 
near a person's pocket or handbag., A police officer saw Baldwin 
remove a loose package from a woman's pocketbook on a crowded 
escalator. Baldwin was brought to trial in the ^iew York City 
Criminal Court. He requested a jury trial but was refused on the 
basis of Section 40 of the New York City Criminal Court Act, which 
stated that "all trials in the court shall be without a jury." 
Baldwin i/as found guilty and sentenced to imprisonment for one 
year. The New York Cpurt of Appeals affirmed thfe lower court, 
ruling. * , - 

QUESTION - Does a person, charged with a misdemeanor punishable by 
a one year .ipri son term, have a right to trial by jury? 

DECISION OF COURT - Yes. On appeal the United States Supreme Court 
reversed the decision. The Court stated that under the Sixth 
and Fourteenth Amendments-^^nly "petty" offenses can be tried' without 
a* jury. No offense can b^".petty" for purposes of the right to 
trial by jury when a sentence of more than 6 months is involved. 
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ILLINOIS V. ALLEN .- 397 U.S. 337, 90 S.Ct. 1057, 25 L.Ed. 2d 353' (1970). 

TOPIC - Action concerning the right of the accused to confront witnesses • 
against him. • ' 7 ' * • 

FACTS - The defendant, William Allen, was convicted by a jury ±n Illinois 
of armed robbe*ry and was sentenced to serve 10 to 30 years in the 
Illinois State Penitentiary. The evidence against him showed that on 
August 12, 1956, he entered a tavern in Illinois and, after ordering 
a drink, took $200 from the bartender at gunpoint. 

During the trial Allen used vile and abusive language in spite of 
repeated warnings by the judge. At one time during the court proceedings 
Allen remarked to the judge, "When.I go out for lunchtimei* you're -going 
to be a corpse here/' The trial judge an^^rered him by saying "One ^ ' 
more outbreak of that sort and I'll remove yoti from the courtroom.'*' . 
This warning, had no effect on Allen. He continued to talk back to the 
judge saying, "There's not going to be -tio trial, either. I'm going to 
sit here and you're going to talk and you can bring your shackles -out 
and straight jacket' and put them on me and tape my mouth, but it will do 
no good because there's. not going fo be no trial." After more abusive 
remarks by Allen, the trial judge bordered the trial to proceed in Allen^s 
absence. After conviction, Allen filed a petition in federal court 
charging that he had been deprived of ^.is right under the Sixth and 
Fourteentji Amendments to remain present throughout his trial and confront 
the witnesses against him. 

QUESTION - Does a defendant have a right to be present in court during 
his trial regardless of his conduct? 

DECISION OF COURT - No. The defendant can lose this right to be present 
at his trial if his conduct is disruptive to trial procedure. Trial 
judges faced with disruptive' conduct must be given the right to meet 
the circumstances of each case. There are proper constitutional ways 
for a trial judge to handle a disorderly defendant like Allen: (1) bind 
and gag him, thereby keeping him present; (2) cite him for contempt; 
(3) take him 'out of the courtroom until he promises to conduct himself • 
properly. 
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The Eighth Amendment , The posting of bcuZ (money in a form of a bond) is a 
device used tc^nsure the appearance^of a defendant in court. A person 
accused of a crime may . choose to remain in custody while- awaiting trial or 
may be permitted to "post bail." The Eighth^Wiendment guarantees to each 
citizen the rig:h'fe that -no excessive bail will be required, nor fines imposed, 
nor cruel panishments- inflicted. Theamount of bail ' rtqnired in any * giv'en^ • ■ 
situation is set by the judge of the court. Not every person accused of a 
crime is released on bail but the Eighth Amendment does require that those 
who are released are not charged excess amounts. Generally speaking, a ^ 
person accused of a crime such as murder is not released on bail. Some of 
the things considereti by a judge in setting the amount of bail are the nature 
of the crime committed, the general character and record of the accused, and 
his 'ability to pay. 

When fines ar6 imposed upon individuals, the Eighth Amendment requires 
that these fines not be excessive. It. is left to the court to decide what 
fine should be imposed. 

You may think that cruel and unusual punishment would not apply to our 
modern system of justice, but these problems are still with us today. Cruel 
and unusual punishment may come in ^ the form of repeated postponement "of exe- 
cution dates, and the death penalty itself, a*s to whether it might be con- 
sidered cruel and unusual punishment. 

QUESTION - Would it be cruel to attempt an electrocution the secoAd time 
after the first electrocution was not successful due to mechanical difficulty? 
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LOUISIANA KC BEL. FRANCIS v, RESWEBER - 329 U.S. 459, 67"s Ct 374. 
91 L.Ed. 422 (1947). ~ • ^ 

^TOPK - Action brought coriceming cruel and unusual punishment. 

OFACTS - A petitioner, Willie Francis, had been sentenced by the 
^ state of Louisiana to be el^ectrpcuted^. TThen the attempt was made, 
it was unsuccessful and the petitioner brought suit for his release 
from sentence. He sued on the grounds that under the circumstances 
execution would deny due process to Jxim because of the double 
jeopardy provision of the Fifth Amentoent^d the cruel and unusual 
punishment provision of the Eighth Amendment 

QUESTION - Is. a prisoner entitled to be released from sentence because 
of the failure of electrocuting equipment? Was a rescheduling for 
electrocution a violation of the defendant ^s rights* under the double 
jeopardy provisions of the Fifth Amendment and his constitutional 
rights under the Eighth Amendment and the due process clause of- the 
Fourteenth Amendment? ^ 

DECISION OF COURT - No. In a close vote the United States Supreme 
Court reasoned that the prisoner's constitutional rights were not 
violated and that he had beensadequStely^epresented by counsel within 
the boundaries of due process df law. They further judged that 
mechanical failure was no fault of anyone."] They should proceed with^ 
a second attempt at electrocut 





W^^all^ ~ " ^"^^ 5^^' ^8 S.Ct. 2145, 20 L.Ed. 

TOPIC - Action involving cruel pxinishment . 

FACTS -;A defendant who drank wine every day got drunk once. a week 
and had been convicted of public intoxication about 100 times. The ' 
defendant was* tried- in a court in Austin, Texas, and found guilty 
of violating a statute which made it unlawful to be drunk in a public 
place. Upon appeal to. a higher court he contaided that he was afflicted 
with the disease of chronic alcoholism and could not regulate his 
drinking nor his appearance in public. ^The case was appealed to the 
United States Supreme Court. ^ 

QUESTION - Is. a person liable for violating a statute which makes 
it unlawful to be drunk in a public place when he suffers from the 
disease of chronic alcoholic? 

; - 

DECISION OF COURT Yes. Public drunkenness has >een a crime throughout 
our history. It wa6 criminal in early British history. In the best int 
of our society and social organization, a person must not be excused from 
responsibility on account of drunkenness. He may, instead, be treated 
for alcoholism but in order to receive this treatment he must first be 
removed from the streets. Being convicted for public drunkenness does 
90 t violate the cruel and unusual punishment provision of the Eighth 
^Amendment even thougE the accused Is a chronic alcoholic. 
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CARLSON V. LANDON ^ 342 U.S. 524, 72 S.Ct. 525, 96 L..Ed. 547 (1952). 



TOPIC - Action involving bail for aliens. ' ~ 

FACTS - Some aliens in California requesteji bail while waiting to see 
if they would be forced to leave the country. The case was appealed 
to the United^ States Supreme Court for ruling. ^ 

QUESTION - Dp aliens have -the right to the Eighth Amendment's 
guarantee of bail as is given our own citizens? 

DECISION OF COURT - No. The attorney general's action, under the' 
provisions of the Internal Security Act of 1950 denying bail to aliens 
waiting for a decision on their deportation, did not violate the 
Eighth Amendment . This amendment does not require the same reasonable 
bail for aliens under deportation charges as it gives citizens charged 
with bailable offenses. ) 
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^TEv. SHORT - 4D1 D.S. 395, 91 S.Ct. 668,- 28 L.Ed;2d 130 (1971). 
TOPIC - Action brought to question fines giv6n. J, 

FACTS - An indigent in the State" of Tex^s accumulated fines of 
§425.00 on nine- traffic offenses.- Texas law provided that, those 
unable to pay must '.be jailed for a sufficient time to satisfy 
their fines at the rate of $5.00 per day. This required that the 
indigent in this case serve an eighty-five day term. 

* ' ' * ■ ■ 

QUESTIOlJ'- Are the. rights of. an individual under the kighth ^ 
Amendment violated When he is forced to serve time in jail rather 
than pay a fine because he is an indigent? 

.DECISION OF COURT - Yes. The United/States Supreme Court found that 
since the State .of. Texas .fines, individuals for traffic Violations, 
if one cannot afford to pay the fine, he should not be- imprisoned 
for -not having the means to pay Ms -fines. Imprisonment -.in such 
a case would be unjust. There are, however, other ways, that the 
-state can enforce^ payment of the fines; i.e. by allowing the indigent 
to make installment payments. 
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The Ninth Amendment > The Ninth Amendment is intended to include the* 
fimdamenttal rights of man not named in the first eight amendments. Exactly 
what these fxindamental rights are has not been identified by the Supreme 
Court, based •upon case law^ . However, one of these rights^ften referred to 
is th'fe right to privacy. It has not been made clear by the Court whether 
property rights should be included under the Ninth Amendment. 

The Tenth Amendment . The Tenth Amendment was written to emphasize that the * 
powers not granted to the United States government are reserved to the°states 
•or to the people. However, in modem times, the federal government has 
become involved in activities affecting. the states and the citizens to a ' 
larger extent than was ever envisioned by the framers of the Constitution 
or the drafters of the Bill of Rights, The increasing' role of the govern- 
ment in providing for the general welfare of the people has. tended to 
weaken the original intent of the fenth Amendment, 



i09 116 



TORTS 

r 



The word ^^tOH^^ means wrong; injury; the opposite of right. Torts 
consist of any one of many legally recognized injuries or wrongs done to 



another person or persons. A primary purpose^. of primitive law was to pre- 
serve the peace and to prevent the use of force by one person against another 
or another ^s possessions and against the enjoyment of property. Tort law 
today is concerned with granting or denying claims of individuals against 
each other. The function of the law of torts is to determine who is at fault 
or tiabtz for a wrong done. The court then instructs the wrongdoer to pay 
damages to the injure^d party for that wrong. 

A tort is not the same thing as a crime although the two sometimes have 
many things in common. The difference between them lies in the wronged per- 
son and tfhe. remedy provided by law. A crime is an offense against . the public 
at large for which' the state will take action in the form of criminal charges. 
The purpose of such a proceeding is to protect the interests of the public 
as a whole by punishing the offender. The offender may :be jailed permanently 
or for a limited time. Att^pts may be made to reform him or teach him not 
tp repeat the offense. A civil action for a tort, on the other hand, is 

brought to court ^ the person wronged. The purpose is to see to it that the 

o • • • 

wrongdoer pays the injured party for the damages caused. 



Tart law is baseS^on one of three grounds: " (1) lyvtmttonal agg^z^6>i(Jn 



(2) mg"tige^cz> and (5) 6t/iicit tiab^it&ky in which there is no intentional 
.aggression nor negligence. , Intentional, aggression may involve both 
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personal and real property or an individual ei-ther. physically or mentally. 
Negligence consists of someone's doing an intentional act without using * 
due care or in failing to perform an act which is required by law. Strict 
liability is a. duty a person has when engaged in an activity that is" by its 
very nature dangerous to others. Other torts are based upon a combination 
of these three types of wrongs. 

Intentional Torts 

Assault". -In order for an intentional tort of a&&auJUi to occur, a person 
oust have intentionally and wrongfully started a force directed towards the 
injured party. This must hdvfe^^een done wi^ut the consent and against the 
will of the victim. As a result of the actifon, the victim must be placed in 
a frightened condition concernii^ his immediate bodily safety. For example,' 
if David aims a gun at Pete and threatens to shoot him, this is, an assault.^ 
It mak^s no difference whether the gun is loaded or unloaded. Even i£ the<r\ 
gun is unloaded and perfectly harmless, Pete is placed in a frightened con- 
dition as any reasonable person would be. Pete has eyery right to believe 
thaF'he is in danger of bodily injury and David is liable for this act of 
assault. 

Spoken words, looks, or gestures alone are not enough to produce an 
intentional tort of assault! Suppose tjaat Dean says to P^at, "You are about 
to be killed." This is not an assau^ because there is no physical action 
on the part of Dean.' If this state/ent is accompanied by the slightest 
movement of Dean's hand toward a weapon on the floor, this act could be an 
assault. An interesting exception to the rule occurs in a case in which 
Pat is blind. Such a statement as made above to Pat, a blind person, would 
be an assault. 
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Battery , A batt^Ay is similar to an assault but usually ifivolves a harmful 
or offensive touching of another person without the element of fear often 
associated with an assault. This slight difference between assault and 
battery illustrates why many court cases dealing with tl^s area of the law 
involve both assault and battery. Still the distinction' can be made in 
' assault cases when the individual is placed in a frightened state and in 
batt caises when there is an actual toiiching/of another. If Doris taps 
Pam the shoulder just to get her attention, would this constitute a 
battery?. When several people brush up against Paul as he i% leaving a 
baseball game, would this be a battery? ^Of course the answer to both . 
questions is no. Society accepts this type of coptact between individuals 
in the normal course of everyday living. * ■ ' ^ ^ 

Suppos.e Jim sneaks up behind Bob and^^ttfc|^ him on th^ head knocking - 
him unconscious. Even though 'Bob did not see or- hear Jim, a battery has 
been committed against Bob^. On the other hand no actual bodily injury has 

to result from a battery situation. If Joe wa^ks up to me and snatches a 

' ■ ' ' . ■ ■ ■ ' ' '■ ■ * * 

book from my hand without touching any part of my. body, Joe has committed a 

battery. The book' was so connected with my person that it was considered a 

part of me; In another . si?:uation Joan rc^^^-a^but to sit down in a chair when 

Randy suddenly polled the chair from uiider her. Joan fell .to the floor and 

was seriously injured. Randy would b^ liable foi: all damages to Joan because 

he committed a battery. 

Emotional Distress . Recently many courts have come to recognize the inten- 
tional causing of ' emotional -distress or mental anguish as a tott. Such a 
tort involves the intentional act A)f frightening or distressiuig another' 



individual in such a way as to cause mental anguish. Dan, just far a 
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practical joke," tells Paula that her brother has been. in an accident and! 
is dyi^ in the^ hospital. *Dan's only lnten'tion is- to .cause Paula worry" " 
. and an?ciety, but as a result ^aula has a nervous breakdowk." . She cquld . 
'-sue Dan for 'damages and probably win the case!' 

False Imprisonment. TciUt ^ifViiiomznt invplves 'the -conf ining of one person 
. by another s6 as to prevent his freedW of movement. To be false' imprison- 
ment, the confinement must be ^ost to\al and against. the will of the • vie tim . 
. T.he one conf.ined must be conscious of- the. fact that.' he is, so conf inedi ' "iheffe . 
can be .no false imprisohment if . there 'exists reasonalbly safe means.of .es-.. 
cape. If Paul i^ asleep in his room and .T)pii locks'-the doot So^ that Paul has.' 
: no reasonably safe vay to. leave the .room: and ' is not '"conscious of the fact - 
• fhat he is/locked in, he^s not legally imprisoned. Should' Don return- and 
unlock the -door before Paul tries to leave the room, Paul would never be 
aware of his brief period of imprisonment; The law would not recognize that 
'he h^d been falsely imprisoned . The- law encourages ^the person who . is .falsely .• 
imprisoned to attempt to^ escape; and, if he Us injured while escaping, he 
may recover damages for his injuries. • . ' V . . "• " 



Trespass .. T^Q^poii. may irivolve either personal or real, property or "both. 
Liability for the tort, of trespass, to personal property is a basic .pro.tection 
under the law. When an individual, without an exc^, iistentioijally inter- 
feres with the possession and ownership of another'- person's. personal property, 
the law\equires' return .or payment to the owner ' o'f i;he property disturbed. 
For example, .John has some- cane poles lying .beside his house. Bill, his neighbor 
believtfs that John would not mind .if he- took' the poles for his own use. Bill ' 
does not intend to steal but just believes that John would not mind his taking 
the poles. If Jphn sUes Bill,' he. may reooeve the poles; or,' if the poles have been 



djamaged, John would receive payment. Bill has trespassed on John's possession 
of -the poles. Again, Bill and John are neighbors. The limbs Of John's plum 
tfee hang over Bill's boundary line. *5ill picks plums from the portion of the 
pliim tree hanging over the boundary line. John demands' that Bill return the 
plimis. - Bill insists that he has a right to Jiave them^ The law would forpe - 
Bill to return the plums to John, the owner of the plum tree. ' 

Liability for the tort of trespass to real property arises when a person 
^fenters land in possession of another and remains on the land in spite of the 

. ^ ■. • " ' * 

owner's wishes. The owner of real property has right' to his own use of the 
■ surface, the .ground, the air above the ground, and the soil ^underneath. - 
Recently, however, the "air age" has forced a change, in the law. An airplane 
has the legal right tb fly above- the land of another without it being consid- 
ered trespassing. Ther"fule"is that ^i3T>lanes must fly at heights high enough 
not to interfere with normal use of the land itself. Josh owns a small farm, 
where he raises cattle. Every day Rufus, his neighbor, takes of f repeatedly 
in his. airp^Lane flying low over. Josh's land. The noise and' vibration cause 
Josh's livestock to become so frightened that- they stampede and their rate of- 
growth is :islowed* Josh can recover against .Rufus for trespassing,; Such an 
|tct,is a direct invasion of Josh's land.. : 

Don pushes Joe onto Marie's land- Who is the trespasser? 

Defense of Real or Personal Property . A person has a right to defend his land 
and personal property by force which would not cause serious bodily injury. 
Before any defensive action is taken, the owner should demand that the invader 
stop his action. . If the demand is ignored, the property owner may threaten" to 
use greater force than would actually be necessary to discourage the intruder. 



The. use of deadly force or force likely to cause serious bodily, iniury is not 
justified to- defend real or personal property. The only exception occurs- in 
/ defense of an -individual's home or dwelling when the owner fears that the 
invader intends to dp him bodily harm. - " " . 

. . Any action taken in defense of real or personal property must be applied- 
at the time the property- is. taken or while the owner is trying to, catch the 
thief-or inv^de^- Once the crime is completed, the owner must rely upon 
officers of the law to catch the villLan or remove him and place the' owner - 
back in possTession of his property. 



Self-defense . A person is yithin & legal rights to defend himself under 
the following cpnditions': * ^ 

1. The iaggresso^ has: acted ^in. such a manner as to cause an individual- 
■ ■ . ■ . • -.•./■ 

t^hel±e.ve that, he is about to be injured. 

,2. Defensive actions taken would, under the circumstances, appear 
reasoiiable to the average maii. ' - * . 

3. There is no duty to f^treat when force is threatened unles3 the 

^ conduct is merely careless in nature. - <^ 

4. In situations where a reasonable person would -anticipate that he.' 

is threatened with death or serious bodily harm, he may use the same degree ^ 
of force to repel the aggressor. There is no duty to retreat under the \ 
threat of deadly force. 

The privilege of self-defense does not apply in the following, situa- 
tions: . . , ' ■ 

1. The threat of danger has passed^ . 

2, The defensive force is in excess of what the average, reasonable 
man would use to defend himself. 



3. There is an injury to a third person during ; the act of self-defense (example: 
Albert attacks Bill. Bill pushes Herman into the path of. danger. Bill is legally 
responsible if Herman is injured.). 

4. Self-defense does not apply when a person is properly detained or 



arrested by an o£g3S:er of the law. * 

An individual may legally come to the defense of a third person. Early 
law granted this, right ' only when the victim was a member of his immediate 
family. Today :th,e law encourages men to give aid even ti^ strangers who are 
in dangerous situations. 
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STATE v.- INGRAM - 237 N.C. 197, 74 S.E.2d 532 (1953). 
TOPIC - Action for an assault. 

FACTS - Mrs. Edward Webster lived on a farm with her father, mother, 
two brothers and two sisters. She testified that on the morixing of 
ir?/' A? ^^y/^'^her and two brothers were working in the tobacco 
field. About 8:45. a.m. she left home to go to the field to help 
them. She walked down the driveway of her home onto State Highway 
No. ^62. to a plantation road. As she was turning onto the plantation 

i-^W^ ^^"^ l^^ defendant, Mr. Ingram, driving a 1936 Chevrolet along 
the highway. He was alone in the automobile and driving very slowly. 
Mrs. Webster testified that "he came up the road real slow and kept 
watching me and when he got about straight across from where I was, 
he had his head out of the window leering at me with a curious look." 
He drove on along the road until he was out of sight about 100 feet 
down the highway. Mrs. Webster began running through a small clump 
ofjoods and when she came to an opening she saw Ingram walking fast 
behind her. Having reached her relatives, she began crying from fright. 
AS a result, she brought action against Ingram for assault. 

QUESTION - Were the actions of the defendant, Mr. Ingram, sufficient 
to justify an assault? 

DECISION OF COURT - No. In actions for assault there must be "an 
intentional act or attempt of an intentional act to do some immediate 
physical injury to another person. The display of force of violence 
must be such as to cause a reasonable person to fear injury." In 
this case, the facts and evidence do not justify a case of assault. 
While Mrs. Webster was frightened, that, fact alone is not enough to 
justify an assault. 
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GARRATT V. DAILEY - 46 Wash. 2d 197, 304 P. 2d 681 (1956) .' 
ATOPIC - Damages for a battery. 

FACTS - Bryan Dailey, age- 5 years, 9 months, was visiting with 
the Garratt family in Seattle, Washington, in July,^ 1951. A 
group was sitting in the backyard of the Garratt home when Ruth 
Garratt, an adult suffering from arthritis, came into -the backyard 
and slowly started to sit down in a wood and canvas lawn chair. 
Bryan moved the chair even though he was certain that Ruth would 
attempt to sit down where the chair had been. Ruth Garratt fell 
to the ground and fractured her hip. Ruth then- sued Bryan through 
his father, George S."^ Dailey, for $11,000 in damages claiming that 
she .suffered not only a fractured hip but other painful and serious 
injuries. It was claimed during the court proceeding that Bryan 
did not intend any harm to Ruth Garratt but simply was playing. 

QUESTION - Is it necessary that an intent to harm be present to 
recover damages for battery when the* defendant knows that his 
actions may result in injury to another? 

DECISION OF COURT - No. While battery requires an intentional act, 
this does not mean, that there. has to be a desire to cause harm. 
The court found that Bryan Dailey moved the chair, while B.uth Garratt 
was in the process of sitting down and that he h^ reasoir^'i?0'*^aRJw 
that she woiild fall. Bryan is therefore liable for Ruth^s injuries. 
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MQ^ v. WILLIAMS - 95 Minn. 261, 104 N.W. 12 (1905). 
TOPIC - Damages for a battery. 

FACTS - Dr. Williams, an ear specialist, examined Mr. Mdhr and 
advised an operation on his right ear. Dr. Williams made a 
complete examination during the operation and discovered a 
condition of the left ear far more serious than the right. 
After talking with Mr. Mohr's family physiciin. Dr. Williams 
operated on the left ear. The operation was successful and 
beneficial to the patient. However, after the operation was 
over, the plaintiff, Mr. Mohr, brought action for battery. 

QUESTION - Does a doctor have the right to perform an operation 
on his patient different from the one planned? 

DECISION OF COURT - No. Unless the doctor- discovers a condition 
endangering the life of his patient during the operation, there 
can be no different operation performed. Today many doctors 
solve this problem by requiring the patient to give total consent 
to any operation the physician thinks is in the best interest of 
the patient . 
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McGUIRE v/ADff - 297 Mass, 323, 8 N.E,2d 760 (1937) • 
TOPIC - Damages for an assault and battery • 

FACTS - In Augtjst,, 1930, Dorothy B* Almy, was employed to take- 
care of McGuire. Almy was a registered nurse and a graduate 
of a training school for nurses. McGuire was an insane person. 
Before Almy was hired, she learned that the defendant was a 
"mental case and was in good physical condition" and that some- 
times two nurses had been taking care of her. Almy was alssigned 
on twenty-four hour duty. She slept in the room next to McGuire. 
During the period of fourteen months that she had cared for McGuire 
the patient had a "few odd spells." McGuire had been violent at 
times, breaking dishes and throwing articles about the room. 

in April, 1932, McGuire had a violent attack. Nurse Almy heard 
a cras h i n g of furniture and proceeded to McGuire 's room to attend 
her. As she approached McGuire, she was struck on the head with 
a piece of wood held in McGuire ^s hand causing Injuries. 

QUESTION - May an Insane person be held liable under the law for 
a battery? 

DECISION OF COURT - Yes. An insane person is held liable for a 
tort the same way as a normal person. ^ The law places liability 
on the Insane person rather than on the person harmed. McGuire 
was liable to Almy for the Injury done. 
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TOPIC - Damages for a battery. 

It7nl ^ mathematician with the Data 

Processing Division of Manned Spacecraft Center near Houston, 
Texas Fisher was invited by the Ampex Corporation to attend v 
a one day s meeting at the Carrousel Motor Hotel, Inc. located 
m Houston. The invitation included a luncheon.^ The guests 
Tnn^H^ l^'^K telephone whether they coJld attend the ■ 

luncheon, and Mr. Fisher called in Kis acceptance! After the ' 
morning meeting, the group of twenty-five or thirty guests 
: adjourned to the Brass Ring Club for lunch. The luncheon was 
buffet style and Fisher stood in line with others waiting to 
serve their plates. As Fisher was about to be served, he was 
approached by an employee of the hotel, a- Mr. Flynn, who snatched 
the plate from Fisher's hand stating that Fisher, a Negro, could 
not be served in the Club. Fisher testified that he w^s not 
actually .touched and did not suffer fear of physical injury; 
but he did testify that he was highly embarrassed and hurt by 
Mr. Flynn s conduct in the presence of his associates. The trial 
jury found that Flynn was liable and awarded Fisher $400 for 
actual daniages for his humiliation and indignity and. $500 damages 
for Mr. Flynn s wrongful conduct. The Court of Civil Appeals 
tound that there was no assault because there was no physical 
contact and no evidence of fear of. physical contact. The case 
-was_ again appealed to the Supreme Court of the State of Texas. 

QUESTION - Has a battery been commifi^ when there is no actual 
contact with a person's body but onl^with an object held in his hand 

DECISION OF COURT - Yes. Actual physical injury is not a requirement 
for a battery. The snatching of the plate from Fisher's hands was 
wrongful conduct amounting to a battery. The Supreme Court of 
Texas upheld the jury decision of the lower court. 



CLAYTON V, NEW DREAMLAND ROLLER SKATING RINK / INC > - 14 N*J* Super. 
390 82 A J2d 458 (1951) • : , 

TOPIC -i^Per^SPnal injuries arising out of a fall on defendant's 
premises. / ' ^ 

FACTS - In October, 1948,' plaintiff, Alice Clayton and her husband > 
entered the premises of , NeV Dreamland' Roller Skating Rink as paying 
• customers f pr the purpose pf roller skat^&. While skating, Mrs. ' 
Clayton fell. She claimed that tl^ fall- -was caused by chewing gum 
on the skating rliik floor. She sxiffered a fracture of her left arm 
and was taken to the f4.rst- aid room -of the '*skal:ing. rink where, a Mr . 
Brown, an eiiq)loyeei attanpted to set Mrs* Clayton's arm> After Mr. 
Brown had attempted to set the arm, he was asfceyi vhetMer .or not lie 
was a doctor, . He replied, that^he was not a- doctor, stating that as 
a prizefight m a n ager, he /had experience* in: such, matters. A splint' 
was applied to the broken arm by Brown. 

Later Mrs. Clayton was taken to a hospital where efforts weire made' 
to reset 'her arm with the aid, of X-ray examination. Because of 
damage done to her previously, bone grafts had to be performed in 
addition to plates and screws. Mrs. Clayton sued Brown based on ^ 
her personal injuries. ; 

. ' * . ■' .' 

QUESTION - 3j5 .there an assault and battery when an -unskilled person 
attempts to treat an injxircd individual? , • 

DECISION OF COURT - Yes. The evidence, stated justifies a cause 
of action for assault and bVttgry. " BiTPWh may have acted iwith the: 
best of intentions to aid.Mr^^Clayton, but the law holds Tiim " 
liable for any harm or injuries caused-by his acts. 
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V. WgODRY - 154 Or. 30, 58 P.2d 1257 (1936). . 
TOPJC - Damages for assault and battery. 

FACTS - On October -30, 1934, Mrs. Opal Lamb purchased a heating 
'Stove for the price of $8.50. She signed a sales contract Wreby 
shft would have the. stove totally paid for by December 3 of that 

^Tlx- Z ^""^^ ^' ^^""^ still had not been paid 

and the defendant, Don Woodry,/Vent to the home of Mrs. Lamb, 
-pushed Mrs. Lamb aside and forced her to give up possession of 
the stove. v 

QUESTION - Does the seller of goods have a right to repossess 
force?*^ cannot -do so peacefully and without using 

DECISION OF COURT - No. The law does not give the seller of . - ' 
merchandise the legal right to repossess property sold without 
the permission of the purchaser. In this case, Woodry used force 
.to retake possession of the stove . and if in doing so touches the 
resisting person, he is guilty of assault and battery. The "legal 
right . of the seller to repossess property sold may riot be exercised 
without the purchaser ' s consent . It should be' noted that ' the seller 
can take, the property without consent if - the tuyer is not around, 
the main point being that he must do so peacefully. 
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JONES V. FISHER - 42 Wis.2d 209, 166 N.W*2d 175 (1969). 



TOPIC - Assault and battery. " 

. FACTS - The Fishers were the owners and operators of a nursing^ 
home- in Middleton, Wisconsin. The plaintiff, Mrs. Jones, age 
26, married but separated, started to work at the nursing home 
. in December, 1966. Sfie cared for the residents during the night 
-hours, gave medication, prepared and served breakfast and performed 
'some cleaning work in the kitchen. The Fishers considered Mrs.^ 
Jones to be a good employee and were fond of her. 

' In September, 1967, Mrs. Jones was told by her dentist that she 
needed an upper plate. The Fishers volunteered to lend Mrs. Jones 
$200 to apply on he^ dental expenses. Shortly after she obtained 
the upper plate, she quit working for the Fishers. About a week 
after she quit she returned to the nursing home to get her check 
in the amount of $48.00 for her last week's work. Mrs. Fisher 
tried to convince the plaintiff to return to work at the nursing 
home. Mrs.. Jones refused^ Mr. Fisher entered the conversation and 
asked when Mrs. Jones was going to p^r^ the $200.^ She told' him 
he could take $20.00 out of the $48. OB check and that she would 
pay the balance at the rate of $20.0Qfper month.- He told her that 
was not satisfactory and ^that she j efald have to pay the: entire 
amount in three days or leaver^ theupper plate at .the nursing home. 
Mrs. Jones refused^ to agree to those conditions. The two parties 
began arguing. Mrs. Jones attempted to run from the room. Mr. 
Fisher seized her arms and forced them in back of her. ,Mrs. Fisher 
grabbed at her face and mouth and extracted her upper plate after / 
which Mr. Fisher released his hol4/and she ran out of the house^ P 

After leaving the nursing ht>me/^Mrs. Jones walked about a block Vc/ 
the drugstore where she called her employer ' and asked him ta calP 
his lawyer^" She then walked another block to the police station 
and reported the incident to two police officers. One of the' 
officers went to the Fisher nursing home, obtained the teeth, 
returned to the station and gave Mrs. Jones her teeth. 

QUESTION - Is the taking of personal property ^Erom a j^rson by force 
justified to secure the paymeit of a loan? 

DECISION OF COURT*- No. Jn this case, the Fishers were not legally 
justified, under the circumstances, in forcing Mrs. Jones to give 
up her personal property as seculrity for the balance of a loan she 
owed them. The actions of the Fishers were sufficient to be 
considered assault and battery upon the person of Mrs. Jones. 
The^^re therefore liable to Mrs. Jones, for damages. 
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BIRD V. JONES - 7 Q.B. 742, 115 Eng. Rep. 66S (1845). 
T0PIC\ Damages for false ln5>risoninent. 

FACTS j Mr. Jones, the defendant, blocked off a section of a 
publid road for use to seat spectators at a boat race. Mr. 
Bird, /the plaintiff, came along and insisted that he had a 
righy to walk along the road. He was stopped by Mr. Jones but 
he proceeded to climb over the obstruction. Two policemen,, 
employed to keep order during the boat, race, stopped Bird and 
to^ him that he could not pass that way but was free to go 
-^"^other way. Mr. Bird brought action for false Imprisonment. 



QUESTION - Is there false imprisonment when a person's freedom 
of movement is blocked on a public road? 

DECISION OF COURT - No. There is no false Imprisonment unless 
one's freedom of movement is totally blocked. Bird was only 
prevented from walking In one direction and was free to go in 
other directions. 
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DRABEK V. SABLEY .- 31 Wis.2d 184,— 142-N.W.2d 798 (1966)". 
TOPIC - False imprisonment • 

FACTS - The plaintiff, Thomas Drabek, ten years old, lived with 
his parents just north of the village, Williams Bay, Wisconsin. 
In February, 1964, shortly before 6:00 p.m., he and four other 
boys^were across- the road throwing snowballs at passing cars. 
Dr. Nanito Sabley drove by and his car was hit by a snowball 
apparently thrown by one of the boys. Dr. Sabley stopped his 
car and the boys ran. Dr. Sabley caught Tom, holding him by the 
arm, took him to the car and directed him to enter it. Dr. Sabley 
asked and was told Tom's name but did_not_ask where Tom lived Dr^. 
Sabley with Tom in his car drovA into the village. He located a 
police officer and turned Tom oyer to him. Later this action was 
brought for false imprisonment caused by Tom being forced to enter 
and remain in the automobile of Dr,. Sabley. 

QUESTION - Was the false imprisonment of a -minor by a citizen justi- 
fied on the theory of self-defense? 

DECISION OF COURT - No.' The court noted that where a child: is taken 
into immediate custody, his parent "shall be notified as soon as 
possible." In this case. Dr. Sabley' s conduct 'was reasonable up to 
the time he put Tom into the car, but then the restraint of Tom's 
liberty was total and he was falsely imprisoned. 
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LONGENECKER v. Z]iMERMAN - 175 Kan. 719, 267 P. 2d 543 (1954). 
Atopic - Damages for trespass, * 

fnJI^ 7 ^° ^o^g^^e'^ker and Mrs. Zimmerman, owned" • 

adjoining residences and had been neighbors for about five years 
In. September of 1950, Mrs. ZUmnennan without Mrs. Longenecker's 
^jr^^^^^^T: ^^T*^ '^^^ Arborfield Tree Surgery Company to top " 
2t ^ "^'^^^ M'^- Zi^ierman stated that 

she was mistaken as to the boundary line and believed the trees 
■ °" her property. . In fact, the trees were located some two - 

or three feet within the.: boundary line of Mrs. Longenecker's 
property. Mrs. Longenecker considered the. trees were in effect 
destroyed by improper pruning.. She' brought action against her 
neighbor for trespass. 

QDESTION - Is a person entitled to damages for trespass in a 
situation where the other party did not realize that a trespass 
was involved? 

DECISION OF COURT - Yes. In an action for trespass^' plaintiff 
is always entitled to damages even though he may have", actually 
benefited by the act of the defendant. In this ca^e,-^~^s. Zlmmermii 
5^P*^^ ^^"^ she-authorized work.-to be done on^the cfeaar- trees 
^elong^ing to Mrs . Longenecker .and -Mrs^' Zimmerman-ri-s legally liable 
for - damages i .^•::;.>'^ ■- ' ■"''^^ ". ^. ■■ ° . 
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PLOOF V. PUTNAM - 81 Vt. 471, 71 A. 188 (1908). 
TOPIC - Damages for trespass. 

FACTS - In November, 1904, the defendant, Mr.- Putnam, was the 
owner of. a small island in Lake Champlain and iiad a dock built 
on. the water. The plaintiff, Mr; Ploof, was out sailing on the 
lake with his wife and two children when there arose a sudden 
and violent storm which placed the sailboat and its passengers 
in great danger. . . Upon seeing the dock of the ^defendant, the 
plaintiff headed the sailboat in that 'direction and moored it 
to the d[ock. A servant of the defendant, seeing that the sail- 
boat did not belong there, untied it, whereupon the bbat was 
driven oh the shore by the storm. The sailboat was destroyed 
and Ploof and his wife and children received injuries. 

QUESTION - Does a person'have the right to enter land and make ; 
use of personal property belonging to another in. times of " 
emergency?* 

DECISION OF COURT Yes. The law grants a privilege to enter 
land and make use of personal property beipnj^ing to another 
in times of emergency. There was a violent;' -storm and Ploof 
was faced with a choice of docking his boat or being drowned 
along with his wife and. children. The law gr-ants this right 
to trespass for the preservation of life. 
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HARRISON V. WISDOM - 54 Tenn. 99, 7 Heisk 99 (1872)^ 

TOPIC - Damages for trespass to personal property. 

FACTS -: The "defendants, . citizens , in ' Clarksville, Tennessee , 
participated in the destructibn . of ail the liquor in the 
tovm prior to- the entry of . the Fede?rai army during the War 
• Between the States. The purpose "of the destruction of the 
liquor was to prevent the Federal troops! from becoming in- 
toxicated and, doing harm to the property and citizens of 
the. town. . The plaintiff was, one of the persons whose liquor 
was -thus, destroyed. 

QUESTION - Where there is Immediate danger, can personal 
property belonging to an individual be taken. from him? 

DECISION OF COURT - Yes. In cases such as this, where the 
danger is real and directly associated with the personal 
property involved, there is a legal right to protect* the 
safety of- the public. ' ■ : ■■ 
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STATE V. PREECE -116 W; Va. 176, 179 S.E. ^4 (1935). 
TOPIC - Conviction on manslaughter charges. 

FACTS - Two persons," Mr. Fine and Mr. Wolfori^ both drunk, were 
trying to find a .man named Ferguson who. lived with the defendant, 
Mr. Preece. They came to the apartment of Preece and requested 
entrance. Preece, not knowing them or their purpose, told thenr 
to leave. One of them started up the stairs towards Pteece saying 
that he, -would kill him. Preece went ii) to his apartment and got 
his gun. Fine, with one hand behind him, .swung at Preece, who 
thinking that ' Fine had a gutt, shot and killed Fine. 

QUESTION - Is a. person allowed by law to use extreme measures to 
protect his home and his person' whem threatened? _ • , . 

DECISION OF COURT - Yes. In this case,, Preece, under the circumst^cefe, 
was not required to retreat. He was in his own home and if attacked 

there he "was ent:itlfed to use the law of self-defense to , kill anot^her," 

*• . . ■ ■ ^ 



Negligence 

Intentional torts, such as assault and batter^, are based upon the Idea that 
an aggressor intended to do harm to another Individual, hlzgJUgznczl on' the 
other hand. Is not based on Intended harm but rather oh the duty that each 
person has to act in a careful and responsible manner when others are in- 
volved . Each of us is charged by law to act with duz COAZ for the safety of 
others and their property. In legal terms the standard of due care is mea- 
sured by what the average, reasonalle man would do under the circumstances. 
In negligence cases. the fact that the defendant did not intend to injure the 
plaintiff makes no difference. 

Negligence is a new principle of tort law having been accepted for little 
more than one hundred yi^rs. Earlier, when people lived largely on farms in 
rural areas, they did not often come into day to day contact with. each other. 
•Today, as- the population increases and people. live closer together in city 
environments, we are in contact with hundreds of other people each day. In 
such situations the standard of' due care becomes increasingly important to 
protect the welfare of everyone. Laws dealing, with negligence indicate that we 
have a responsibility to -.apply a standard of care for the welfare of others. 

In co&rt cases;, dealing with negligence the main question to be decided 
is juit how much^^care should have been shown by one to another in the 
particular situatl6n'-<and whether this amount of care was exercised. \ 
It is the duty of the judge to explain to the jury wfiat negligence' is under 
the law. The jury considers the particular facts of the case and decides 
whether the defendant used as much due care as the average, reasonable man 
would have used if he had been in the same situation. The jury, therefore, 
serves as a group of average, reasonable men ^and women 
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whb make a decision based on the facts presented in court. In negligence 
cases involving children, the test, is whether the child exercised the care 
; ind/ caution which the average, .reasonable person of his age,, inteliigence,. 
and experience would have exercised und'er the circumstances. " 
• Mr. Hawkins collapsed, in a store from a heart attack. As he fell to 
the floor he pushed a lady down causing her to. break a leg. Was Mr. Hawkins 
negligent and liable for the harm done to the lady? The answer is' no.- Under 
the" circumstances, Mr.^ Hawkitis- was in no condition, to show due care. 

Dr. Brown performed an operation on Lee Green to- remove vhis. appendix. 
Lee continued to have pains and he went to another doctor .who discovered a , 
clamp had been'left in Lee's side. Can Lee sue Dr. Brown for negligence? 
Y-es, — ^EvCTy-physi^iaiv-must -exercise, the care and skill of the average 



physician. J 

Cases dealing with negligence fill courtrooms today. One large 
area of negligence claims involves questions of due care concerning the owner- 
ship and use of personal and rfeal property'. Property -owners are required by 
law to use their personal and real property with due care and concern for the 
rights of Others. ;f \ 

The property owner has a responsibility, estabi'ished by law, to provide 
a measure of due care for the safety of those that enter or use his property. 
People that enter upon tbe property of another are of three types. A ^^6- 
pa6'6e/l comes . onto the prop'erty of another, without permission. A ZA^CZniiZZ 
comes onto the property of another with the owner's permission. A licensee 
may be a social, guest visiting relatives. An ^v^tZZ comes onto the pro« 
perty of another ^ an invited business guest. He may be there to conduct 
business directly' with the owner of the property or,. as a member of the 
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public at large, be a customer of a bank or store. An invitee has been 
invited onto the premises to conduct some type of activity or business. 

The owner or occupier of property may use reasonable and necessary force 
to remove a trespasser from the premises but must not intentionally injure .the 
trespasser. The owner is respotisible'to warn a licensee of any hidden dangers 
on the property but the law does not require him to point put visible dangers.' 
In the case of an invitee, the owner is responsible for any dangerous condi- 
tions existing on the premises. In summary, the owner owes very little due 
care to a trespasser, a higher degree of due care to a licensee and the 
highest standard' of due care to an invitee*. Would a milkman be an invitee? 
As a landowner would you owe a higher degree of due care to the milkman or 
to a neighbor making a friendly visit? 
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KING V. SMTTHE -^140 Term. 217, 204 S.W. 296 (1918). 



TOPIC - Damages for negligence. 

FACTS - Dr. Smythe owned a car that he used in his profession and 
for the pleasure of his family. His son, Frank, often drove the 
car without asking his father's permission. In this, case, the son 
drove the car negligently and injured, a Mr. King. ' 

QUESTION - Is the owner of a car liable for the negligence caused 
by. a member of his family? 

DECISION OF COURT - Yes. Frank Smythe was the individual who committed 
the negligent act but Dr. Smythe himself is liable under the law for 
the actions and damages caused by, his son. When a car owner permits . 
mesnbers of his household to drive the family auto for their own pleasure 
then the owner of the car is responsible for negligent acts of any 
member of his family that drives the car. 
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COHEN V. PETTY - 62 App. D.C. 187, 65 F; 2d 820 (1933). 

TOPIC - Injury caused by negligence^ \ . 

FACTS - The evidence presented in. court was that Jbseph A. Petty,* 
defendant, was tW driver of an automobile Irt which Jeanette Cohen 
was a passenger. Seated in the front seat of the car beside Mr. 
Petty was Mrs. Petty.. The plaintiff, Jeanette Cohen, and her 
sisters occupied the rear seat.. The occupants of the car had known' 
each other for, a number of years. Mr. Petty was' driving along 
between Z5 and 30 m.p.h. when he a^)proached ^ curire in the road. ' 
About a minute before the accident. 4ie was heard to exclaim to l^i& 
wife/ "I feel sick," and a moment later she exclaimed in a frightened 
voice "Oh, what. is the matter?" Iiranediately thereafte the car 
left the road and a crash occurre^i'.. Petty had fainted. He testified 
in court that he had -never fainted before and that so far as he knew 
he was -in good health. Jeanette^Xohen was injured , in the crash and 
sued Petty for negligence. 

QUESTION - Is a person liable for injury done to others when an 
unforeseeable condition causes him to lose his physical control? 

DECISION OF COURT - No. If the loss of control is not foreseeable, 
there can be no negligence. Mr. Petty had never fai^ted before. ' It 
was an unavoidable accident which could not have been prevented by 
reasonable care.- 
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BIERCZNSKI , ROGERS - Sup. Ct. of Delaware, 239 A.^d 218 (1968). 

TOPIC. • Damages for .negligent acts. 

FACTS - The plaintiffs, Cecil B. Rogers and Susan D. Rogers, brought . 
this action against Robert C. Race and Ronald. Bier cznski, ages eighteen 
and jseventeen respectively, based on negligence. Race and Biercznski 
were- participating in a drag race oh Lore Avenue in a suburban area 
of Wilmington, Delaware. Both cars were moving at about 60 m.p.h. 
down a hill.' ' The legal speed limit on Lore Avenue was 25 m.p.hJ As ' 
the two cars raced along, the plaintiff's car came into view. Race 
attempted to swing his car back into the proper lane but lost control . 
and hit Mr. Roger's car at about 70 m^^i.h. The trial court awarded'^ 
sizable damafjges to Mr. Rogers, holding. both, Race add Biercznski jointly 
liable. Biercznski 's car did not hit Mr. Roger's car at all. . ^ 
? ' V • ■ ' 

QUESTION - Is. a person who participates in a 5rag raqe on a public 
street liable for damages* not inflicted by him dixectiy? . *. 



DECISION OF COURT - Yes. - A person who participates in a drag race on 
a public street is liable for any accident that might occur even though 
he does hot actually hit anyone'. The reason for this rule is that it . , 
would be -unfair to hold one party responsibl-e when the race was a joint > 
effort . Under the law a name is given to two or more people that are 
engaged in some illegal activity as described above. Such individizals 
are called joint tortfeasors. Race and Biercznski were joint tortfeasors 
and: were therefore jointly responsible for the accident that occurred. 



V. EDWARDS - Ct. of App. of Ky. ,' 344 S.W.2d 822, (1961). 
TOPIC - Damages based qn negligeaicje. 

FACTS - A gravel road runs from the main highway through the 
lands £»f Java Edwards to an area on the shores of Kentucky 
Lake. On an. evening in July during a rain storm Mrs. Bess Lemon, 
plaintiff, was driving her automobile along this road. A large 
tree on Edward's land fell across the top of Mrs. Lemon's auto- 
mob ile,_ crushing it and causing serious injuries to her. She 
sued Edwards claiming that the tree had been dead for several 
years and . that ■ Edwards was negligent in- not having it removed. 

QUESTION - -Does the owner of rural property have a dut3jito prevent 
trees on his property from falling into a public road? ' 

DECISION OF COURT - No. The owner of rural property has no duty 
to inspect trees to determine if they might possibly fall across 
a-road. The falling of a tree is an act' of nature and the property 
owner has no duty to use due care in such situations. The laws are 
different in city and urban areas where a property owner is liable 
for any damage done by a tree that falls on the property of another. 
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DAVIES v. MAUN - Exchequer 10 M. & W. 546, 152 Eng. Rep. 588 (1842) 



• TOPIC - Damages for negligence. 

FACTS Davies, the pla:totiff, tied the front feet of his donkey 
together and turned him out to graze along a public highway. The 
donkey was. eating off the side of the road when Mann came along 
in his wagon at a fast pace, teocked .the donkey down and killed it, 
Daviefs sued Mann for the value of hiis donkey. 

QUESTION - If one man is negligent by having his animal near the 
road, does this negligence prevent him. from recovering damages? 

DECISION OF COURT - No. Davies can recover for the value of his 
donkey. Davies was negligent in letting' his dpnkey graze close 
to the road but Mann did not use ^ue care to avoid hitting the 
donk^. The l aw ca lls this the "last clear chance." Mann had the 
las^ cXear chance . to- avoid an accident. 



WIRE V. WILLIAMS - 270 Minn. 390, 133 N.W.2d 840 {1965). 



TOPIC - Personal injuries caused by negligence. 

FACTS - On May 8, 1961, Diane Wire was a second grade pupil at the - 
Wood, Lake Elementary School at Richfield, Minnesota. Patricia 
Williams was Diahe's" teacher whose duty it was to supervise a second 
grade class in physical education. At 2:30 p.m. on that date Diane ^ 
was jumping rope under the teacher's supervision as a part of the 
regular class instructional program. The rope being used was ^ome 
six feet in length and equipped with a wooden handle on each end. 
Each pupil was allowed to continue jumping until the rope was 
stepped on by the jumper :or was stopped as a result of striking the 
jumper's foot. At the time Diane vas jumping, one handle of the ro^ 
was being held by the teacher, Patricia Williams. An accident occxi^red 
-vheu Diaue/s feet came^dolw upon tfie rope forcing the wooden handle from 
the grasp of the teacher. The handle flew toward Diane, striking one 
of her upper front teeth and causing other injuries. The lower cour.t?. 
jury decision found the teacher to be not negligent. The case was 
appealed, 

QUESTION - Is the teacher responsible for injuries received by children- 
in the normal course of performing exercises not considered* to be 
dangerous? 

DECISION OF COURT -.No. Jumping rope is not generally considered to . 
be dangerous- activity. The court found that the teacher could not have 
reasonably foreseen a danger that Diane would be injury. 
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KAVAFIAN V. SEATTLE BASEBALL CLUB ASSOCIATION - 105 Wash. 215, 177 
P., .776 (191^)'. 

TOPIC - Danages for negligence. 

FACTS - Mr. Kavafian had bought a grandstand ticket for a baseball 
game in Seattle, Washington. When he arrived at the ballpark, there 
were grandstand seats available behind a screen provided to protect 
the spectators from stray balls. Kavafian chose to seat himself in 
a section that was not behind a screen. During the baseball game 
a fowl ball struck Kavafi^ and injured him. The lower court decision 
was that Kavafian was an invitee to the ballpark and could expect, 
that his seat was reasonably safe. • 

QUESTION - Is a spectator at a baseball game who chooses to sit in:3n^ 
imscreened area able to recover damages for injuries? 

DECISION OF COURT No. Kavafian's action is called contributory 
negligence. It could be said that he is assuming the risk of sitting 
Inr an unscreened area. Kavafian had been to many baseball games 
previously and he knew the risk he was taking in an unscreened area. 
By doing so he contributed to his accident and assumed all risks 
connected thereto. 
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ZELENKO V. GIMBEL BROTHERS - Sup. Ct. of N.Y. , '158 Misc. 904, 287 
N.Y.S. 134 <1935). 

TOPIC - Damages biased on negligence. 

/FACTS - A shopper/ Mary Zelenko, becaaae ill while in Glmble Brothers 
Store in New York City. The ei^loyees of Gimbel Brothers todk her 

f^to their sickroom where she was left for sii hours. •'' The eniployees 
did nothing to help her or to seek medical ,ald for her illness. 
Later she died as a result of their failure to obta;^ medical aid. 

QUESTION - Does one ^o has no duty to aid another have a duty to 
act with care when aid is offered? 



DECISION OF COURT - Yes. A jperson has no legal duty to coae to the 
aid of another pedrson but once the aid is of f ered there is a legals^; 
duty to act with due care. This legal principle has been criticized 
because in some situations it may discourage people from aiding 
others' in distress. It is justified from the standpoint that any 
action taken must be with due care for the safety of one injured 
or ill. 
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CT]^ -v. BBDG^ - 390 Pa. 331, 135 A. 2d 395 (1957). ... 
TOPIC - Damages 'for pe - 

FACTS - In Jtiiy, 1953, a tragic and unfortiinate event occurred. ' * 

Albert J. KSihns, twelve years; old, was wounded by a bullet from 

a pistol shot by his, cousin, Gfeorge Ai Brugger, also twelve years 

old, causing Kuhns serious physical injuries.' The jury at the' 

trial court level returned a verdict against defendant Brugger in 

the amount of $182,096.00. The bullet entered Kuhn's body'^d t 

Injured his spinal cord paralyzing the lower portion of his body. 

His condition was such that he could no longer waik. He required 

constant care and medication and could .never be gainfully employed. 

Brugger, as defendant, appealed t he, dpc-rs-fnn nf twpr cour^-^;^ — - 

because of his age. He" stated that he w^s Incapable of negligent 
conduct at age twelve and therefore not/'liable for the injury done. ' 

• ■ ■ a.. •■ 

QUESTION - May a .child be held liable for negligent: .a^^ 

DECISION OF court:, - Yes. A twelve year old is not judged by adult 
standards of careV Tjut his conduct is expected to be as 'reasonable 
as that of a child or children of like age, mental abil^i-ty and experience. 
The decision. of the jury was upheld, finding George A." 3rugger liable ' 
for his negligent conduct.- •. * 



1^2 . ■ 



149 



PAISGRAF v, . rONG ISLAND RAILROAD COMPANY - 248 N.Y. 339, 162 N.E. 99 
(1928). 

TOPIC - Damages for personal injury caused by negligencfe, 

FACTS; - Mrs. Palsgraf was wiadt ting on a train platform Tor a trip- 
to Rockaway Beach. While she. 'Stood there", two men ran by to catch 
"a train as it was pulling out. The first man jtxmped on bbaid easily, 
but. ithe second man had difficulty boarding the train as it moved 
away. He was helped by a gxiard on the platform. The second man 
was carrying a package wrapped in newspaper which, fell to the ground. 
The package contained fireworks and exploded creating a shock-^so great 
that it knocked ovj^^^pome scales. The scales fell on Mrs. Palsgraf 
and injured her.^ 

QUESTION T Is the railroad liable t'o Mrs. Palsgrai for injuries that 
she received? . 

DECISION OF COURT - No. In this case, the hazard could not ^ve been, 
predicted. The dropping of the package of fireworks,, the resulting " 
explosion and the tipping of the scales that injured Mrs. Palsgraf . 
yere circumstances that would have been impossible to predict. The 
railroad company was not negligent in these circumstances . 
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KING V. LENKEN - 53 Ca.2d 340, 348 P,2d 98 (1959). 



TOPIC - Damages for negligence^ " 

FACTS - Mr. Donald E. Lennen was the owner of a swlnmlng pool 
located about thirty feet from a public street. The pool could 
be seen by yoxmg children who regularly oame along the street 
and played aroimd the pool. The water in the pool was three 
and one-half feet deep in the shallow end and nine feet at the 
deep end. At the time in question, the water in the pool was 
so dirty that its depth.^ould not be determined by looking into' 
it. Boyd King, one and one-half years old, lived with his 
parents near the Lennen property. On the day of the accident, 
Boyd was on Mr. Lennen* s premises by invitation. Later in the 
day, Boyd's body was found in fhe bottom of the pool. His 
father, John Lawrence King, brought action to sue Mr. Lennen for 
negligence. 

QUESTION - Can a landowner be held liable for a child's drowning 
in a swimming -pool located 'on his property? ''i . 

71 _ , _ ■ 

DECISION OF COURT - Yes. Lennen knew that children trespassed 
and played near his pool. The condition of the pool and the 
lack of adequate fencing created a serious d^subg^er. Due care 
on the gar t of the landowner would have preveiited the tragedy 
Jthat occurred. ^ ' . 



SHEEHAN V. ST. PAUL & DULUTH RAILWAY COMPANY - U.S. Cir. Ct.' of Add. 
Seventh Cir. 76 F. 201 (1896) . 

TOPIC - Damages for negligence. 

■ ^ - ■ • ' , ■ ■ ■ * * 

FACTS - Mr. Sheehan was walking along railroad tracks owned by St. 
Paul & Duluth:Railway Company when his foot slipped and became stuck 
in the rail. A train came along and the train crew did not see Sheeh? 
yntil the train was almost, upoii him. It was too late to stop the trad 
f rom nrnning over Sheehan 's foot. 

QUESTION - Does a property owner have a duty to care for a trespasser 
when the property owner is not aware of the presence of a trespasser? 

DECISION OF COURT - No. j» The property owner has no duty of care to an 
unknown trespasser. It.^s only after the property owner discovers ' 
the trespass that a dutf of due care arises. The train crew did not 
discover the trespasser in time to use due care. Once the. property 
owner Snows of the trespasser's presence, he must use reasonable care 
to avoid injury. 
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^CAGO B & £ RAILROAD COMPANY v, KRAYENBUHL - 65 Neb. 889, 91 N.W. 
880 (1902) . 



TOPIC - Damages caused by negligence. 

.FACTS- Leo Krayenbuhl, the; plaintiff, age four, frequently trespassed 
upon the property of the Chicago B & Q Railroad Company to play on a 
railroad turntable that vas located there. The company .had a policy 
that :the turntable should be locked at all times vfaen not in use but 
this was frequently, ignored by the railroad .exaployees. On October 20, 
1895, Krayenbtihl and several other children found the turntable 
unlocked and unguarded. As the children were playing on the turntable 
Krayenbuhl's foot was cut off above the ankle. He sued the railroad 
company for personal injuries based on negligence of the railroad 
employees. 

QUESTION - Does, the owner of property have a duty to care for children 
trespassers? - 

DECISION OF CODR^ - Yes. When the owner of dangerous, equipment has ' 
reaison to believe: that children trespass upon his property and would 
be naturally attracted to a: piece of equipment such as a"^ railroad 
turntable, the property owner is tinder duty of care to protect 
cfiildren f rom the risks involved. No such special: duty of care is 
owed to trespassers when the object attracting an individual to 
property is natural^such as a cliff or a stream. 
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LADBE V. STEVENSOH > 137 Conn. 469, 78 A.2d 693 (1951). 



TOPIC - Damages for negligence 

FACTS - Mrs. Estelle Laube was a giiest in the home of her daughter, 
Mrs. Albert Stevenson in the early afternoon on January 27, 1949. 
Mrs. Stevenson, while in the yard, asked her mother, Mrs. Laude, the 
plaintiff, to go down the cellar stairs to get a blanket for the 
baby. Mrs. Laube had used the stairs once before, about a year 
previously, but had no knowledge of the fact that the stairs were in 
a dangerous condition.. The defendants, Mr. ^nd Mrs. Stevenson, knew 
of the condition of the stairs but gave Mrs. Laube no warning. Mrs, 
Laube stumbled on the stairs due to the unsafe condition they were 
in and she was thrown violently to the bottom of the stairs, causing 
serious injxirieS. 

■ . ^ ' ■ 

QUESTION - Is a landowner liable for injurjF to a licensee? J 

DECISION OF COURT - Yes. There is a duty to warn a licensee of 
dangerous conditions vhich exist on the property which the 'licensee 
might not- realize or discover. This case is an example of the general 
rule of law that the property owner has a duty to warn licensees of 
dangerous conditions that the landowner knows to exist on his property 




lI S. AYERS & COMPANY HICKS - 220 Ind, 86, 40 N.E,2d 334 (1942). 

. TOPIC - Damages caused by negligence. 

FACTS - John Hicks, a six-year-old boy, fell while shopping with his 
mother at Ayers Department Store and caught his fingers in the ^ 
escalator* The employees of the store did not immediately stop the 
escalator but it kept oh running and John's fingers were severely 
injured. 

QUESTION - Does an invitor have a legal duty_t/ rescue an invitee? ' 

DECISION OF COURT - Yes. An invitor who is in control of equipment on 
the premises has a legal duty to rescue an invitee. The invitor is 
in control of the machinery causing harm and he.has. a duty to act with 
reasonable care to prevent further injury to an inVitee. 



Strlct^l^blllcy 



Laws dealing with strlcT: liability are most frequently applied with respect to 
three types of torts: -damage done by domesticated animals or wild animals 
uiider an individual ' s control , damage resulting from hlghl^ dangerous ac- 
tivities such as blasting, drilling or tearing down buildings, and Injury 
resulting f i:o?a the use of products which are recognizably dangerous to those 
who come into contact with theni. Individuals engaged in these types of 
activities are strictly liable for the results of their actions, even if due 

care is shown, and they -must take the necessary precautions to. prevent harm;,,, ^ 
to others, , 
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ZAREK V, FREDERICKS - U,S. Cir.^ Ct. of App., Third Clrcutt, 138 F. 2d 
689 (1943) • i V 

TOPIC - Injxities caused by dog bite. > 

FACTS Vincent Zarek, a minor, was bitten>J>y a/dog owned by Cicero 
Fredericks while at a summer resort hot^l;in Monroe '.C^ Pennsylvania, 
^ere the boy and his mother were vacatipiiinjg^/ j'The claim is tjhat- the 
boy received injuries in the amount of . $4,0&0 flfom the dog bite, for 
the teeth of the animal sttuck close to his .eyelid, leaving scars that 
might be permanent and causing a slight drddp in one of the boy •s eyelids. 
Just beforie the dog bit Vincent^ Vincent leaned over to pet the dog;, v* 
The dog was six years old at the time he bd^'t Vincent. The animal was 
a collie or German sheperd. He had, so far as the evidence showed, never 
bitten anyone before. The dog had been /trained to be a watch-dog. 

QUESTION - Was the e/idence. strong enough .to. find that the do&; was 
dangerous and that the dog's owner, knew the dog to be dangerous? 

DECISION OF COURT - Yes. Anyone who kee^s a dangerous domestic animal 
is liable for any harm' the animal cauises.; Some states have laws . 
indicating that a dog is "entitled to onjs bite" before it can be 
considered dsmgerous. Pennsylvania does not have s^ich a law. 
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TOPIC - BflDBUiges done by aaxinal attack. ' : / rl ^V ' / 

FACTS - Filburn., piaiitiff . was at the Pebble's Palace & Aquarium 
Conp«iy, Ltd..where elepWs Vere being ^ibited.- An elephant 
attached Filbura causing him iinjury; 

-QUESTION - Is a person who owns an elephant liable for injury that 
■it causes? . ' 

DECISION OF CODIiT - Yes. An elephmt is within the class of animals 
taoim to be dangerous and the owner of such an animal keeps h±m at 
hi? own risk. The owner is strictly liable fdr airy damages daused . 
by the aniiial*g actions'. " 



15S 
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SPA^O V. PERINI CORPORAnOH • 25 N.Y.2d 11, 250 N.E.2d 31 (196$). 

TOPIC - Damage to projpiBrty re^^ from blaiS^g^; operations 

FACtS - Per^ol (k>rpH»ratloii set-off a dynamite blaal? vfaldh wrecked, 
a g^age oyned by^ The garage vas not wrecked due to - 

the force of tht blitst Itself but was wrecked diie tp the force of /rj 
the ahock waves caxised by the blast • There was ho physical trespass 
ontcy the property oimed by Mr. Spano. . v':'::;^ 

QDESTIOH Is a person Who. engages In blasting activities strictly ' * 
liable f« damages done?, 

DECISION OP COUBX - Tesv Blastjblg iji a activity as ^pg^alzed 

by l4w. Any perso^jengaged ln^ biasing 1^ strictly; liable for dam^^ 
'done"tu> ihe property':Of ■'otiiers/' ^ ' : r -r^ • 




159 



LUTHRINGER v. MOORE - 31 Cal.2d 489, 190 P..2d 1 (1948) . : 
TOPIC - Damages caused from gas fumes. 

FACTS - Mr. R. vL. Moore, defend'ant, had'been engaged In exterminating 
cockroaches in the basement of a drugstore using hydrocyanic gas. The 

"""^^ Albert Luthrlnger,,an enQ)loyee in the drugstore, arrived 
tox the -day s wtf^k. He was soon overcome' by inhaliiig the gas and 
became ill. He sued Moore for damages amounting to $10,000. 

QUESTION - Is an exterminator strictly liable 'for injuries result inj? 
from his work? >.« .. • / . * 

DECISKiN OF CdURT-^ Yes . In such an' activity' as exterminating, there 
is a high risk of seriou? harm to. others. Moore knew or should have 
known that someone:>might be injured by the gas fumes. 



BECK V. BEL' AIR PROPERTIES . INC . - 134 Cal.2d 834, 286 P. 2d 503 (1955). 
TOPIC - Damages for injury to property. 

FACTS - Mr. William S. Beck owned a house and lot In a new subdivision. 
Bel Air Properties, Inc. was. using bulldozers to prepare another 
section of a subdivision. The earth scraping work was being don.e at 
the top of the canyon. During the course of the work, heavy; -rainfall 
caused large amoiints of loose soil and rocks' to flow over Mr. Beck's 
property damaging his house and lot. Mr. Beck sued Bel Air Properties, 
Inc. claiming that they were strictly liable for the hazardous activity 
^of ,btill^ozi]bg. - ■» . V ~ r ^ ' 'i 

QtJESTION^ Are bulldozing operations Conniption with developing a-^^^^ 
subdivision considered as haeardous activlti^ under' tl;e law? - :^ ' f 

DBQISION OF CODRT -f-No. Bulldozing operations in this case are not 
hazardous activities and therefore are not subject to strict liability 
^ Under the law.':. T3ie construction and maintenance, of new lots In stib- 
divi^^pns is nctt considered to be bazardous> Bel Air Properties, Inc. 
was not/ s:trictly liable for thelr^actions. ^ : ■ V "' 7: v - 
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Other Torts 

Other torts are based tipon combinations of Intentional acts /'negligiiitt 
-acts, and/or acts of strict liability. These include huisance actions v 
and caaes involving libel and slander. 

Nuisance . .A nuisance is an unreasonable interference by one person in the 

^ use and enjoyment of land belonging to . another, While^^this appears to be 

• . *■ ' ■ 

much like trespass to land, there is a basic difference. Trespass threatens 

■ . . ' ■ : - ^-^'i -: ■ Mk ' - ' ■ 

^ the proper possession of land, ^^uisance involves the use and^njoyment of ' 
land. When the continuation of a nuisance or disturbance threatens the 
owner's use -and enjoyment of his land, he may reqiaest that the court order 
the person to stop the activities involved. ' If .the nuisance actually 
damages the land, the owner may sue to .recover for the damage done. Conduct 
amotinting -to a nuigmce muist cause a xeal; an^ -c^€^ interf erence witli 
t^^i. Tjsie: and enjoynu^ia A slight^or ' temporal interference is not 

enough to j.ustify seeking legal aid. ^r. 

, ■ ' ■ , ' * ■ • 

The boys living, next.:, dopr .to Mr. and Mrs. Blue continue to drive a go- 
cart up arid dovm their o\m driveway' until about eleven o'clock each night. 
Mr. -Blue told . the neighbor that the noise was keeping hlm-^^d his wif.e from 
getting a full, evening of test and -sleep. The neighbor replied, "As^^mind 

your own business." ."^ What type of legal relief / if any, should Mr.* Blue seek? 

' ' ^ ' ' '. . ■ ■ 

Libel and •SiiaIider ^ "Freedom from libel and slander is the .right of everyone 
to be -secure in5 the* enjoyment of a good reputation. Libel is ^a criticism 
or ingult written or printed and distributed. Slander, is a criticism or 
insult that is sppken and heard by others. Where Warren vtites to Perry that 
"Mike is a murderer," Warren is guilty of iibel. if Warren tells Perry that 
"Mike is a murderer," Warren is guilty of slander.' It is illegal to write 
speaV. to the effect that a person is a "criminal,',' "liar," "cheat," " 



.Qi;.- «cowar<r," for these words injure a person's reputation in the connnunity. * 
It is also illegal, to use words that insult another in his trade or business 
such as callii^ a doctor a "quack" or a banker a "cheat." ' 

When libel and/or slander have been shown to exist, the responsibility., 
is on the person. writing or. speaking to prove the truth of the, statements 
made. If this cannot be done, the writer or speaker is guilty of libel or 
slander and is liable for damages to the person whose reputation hag- been - 
injured. .. . - . ' . . • ' .. 



-ROGERS V, 'nilprr :- 146 Mdss.^^349, 15 N.E../768. (1888) • 

. . TOPIC— DaM f or nulsa^ - ' 

" ^A^S A Mrv Jesse Rogers,. Jr. sued ■a^^;c^^ 
P. /Elliott, for rliiglng the. church ^bell,:.whi<^^^^^ 

him pain and suffering. Rogers had ^eferi siiff^ring from sunstroke 
and was in a highly nervoite condition. He asked the church custodian 
not to ring th^ bell, but^lliott proceeded with the ringing. 

QlffiSTION --r' Da actions which prpduce a disturbance only taV highly 
nervous person cause a nuisance? ■ * 

DECISION OF COURT - No. If the. ringing.. of the bell had affected the 
health or comforf of -other persons in . thfe community , this could have 
been considered to be a nuisance. * Only Rogers was disturb.e<J by the 
riiiging of . the church bell because of his nervous conditiibnr . 



HIBB^ V. HALLhM - 58 Okl. i^4. 158 P. 1158 (1916). 
TOPl| - Damages caused by. nuisance. 

FACTS - Mr. Hibbard owned a building that qontained twelve v±ad6ws 
overlooking the property, of Mr. Halliday. In 1908 Halliday built 
a solid brick wall on his property line eight inches from Hibbard 's 
building. In court Halliday admitted that the wall was built for 
the sole purpose of injuring the property of Hibbard but felt that 
he had a right to do so for the wall was built on his property. 

QUESTION - Can a wall be' built for the sole purpose of damaging 
a neighbor's building? • . 

DECISION OF COURT - No. An individual must use his property, in 
a way that does not damage, his neighbor. Halliday 's intent was to 
damage the property of Hibbard and -this intent is lOaegal. 



FAWCETt PUBLICATIONS, INc/v. MORRIS - Okl., 377 P. 2d 42 (1962). 
TOPIC -x,Damages for libel. 

: FACTS^;-' In a 1958 issue of True ma^azinej, there appeared an article 
entitled "The Pill That Can Kill Sports'^concerhing the use of 
amphetamines, "pep pills" and other similar drugs by athletes 
throughout the country. The lengthy article indicated that playef s . 
on the Oklahoma football team for the 1956 season u^ed drugs. 
Throughout their undefeated season, plaintiff, Dennis Morris was. 
fullback on the alternate squad of the 1956''6lclahoma football team?^ 
He sued Fawcett Publications, Inc. for libel based upon the newsp^pet 
article and sought damages In the amounj;; of $15Q,000. Evidence 
' broi;^h£out in court showed that the ; substance administered to 
O^ahoma^^yers on the 1956 football team was "spirits of peppermint," 
charmless -^stance used for dryness of mouths. There was no 
evidence that any member of tfe team used amphetamine or' narcotic 
drugs. The lower court jury returned a verdict for Morris and 
against Fawcett in the amount of $75,000 for damages. ■ 

QUESTION - Can a member of arigroup sue for libel based on a magazine 
^ article, indicating illegal; drug/.use among members of,. a group? 

DECISION OF COURT - Yes. The article was libelous of each member 
of the football team even though there was no reference to Morris 
personally. The judgement in fa^or of Morris and against Fawcett 
Publications, Inc. was upheld. , 



'BENNETT v. n6RBAN/ - 396 Pa. 94, 151 A.2d 476 (19590. • 
'TOPIC - Damages for slander. ' 

.^AGTS - Ofi- Saturday afternoon, December 28, 1957, Shirley Bennett 
■ entered Lynn s Self-Service Store in Erie, Pennsylvania, for the 
-purpose of 'purchasing a purse* ' , She made a selecltion^ut could 
TOt f ind a casliler to wrap it for. her. Sh<r moved ^on to look at 
skirts. an aisle oi-rfij^b awajr carrying the purse with her. 
^eilng in a hujn^ ;to .return to . tfie hb^t^ her chiid was 

i^ecovering from an.'operjt€lpa, ^herso^ia^'ifiplaced' the pmrse and 
ypeft.the store with«i^^u:^ft|^^^ ' /.^ 

^■■^ -l ■ ■■■■ ■ ''^-fV'" ' 

TiiiMty.feet fM«:.the i^^trarice Shirley was overtaken by the assistant 
% manJii^r Ssf^tii^^ ^op;^^ rej-faced and angry and in his shitt 

■^f.sl^^^^^B.^^^T^^'ia^rtm her .sH6ulders., put himself in position 

tojblock bg^th^aria-drdereS her ta take of f her coat, which- she 
, .did-.- He^e^sai^^;^ "What about your pockets?" and reached into ' 

two .pofckets on thi|^siae of .her dressV-'Not finding anything, -he 
- . ^o<^H ;^^r purs^ f^^ of it, peered 

into it, replaced'the things, -gave it back to her, inumbled something, 
■ and ran back, Into the .store. Passers-by stopped to watch the search 
/.take place, to Mrs. Bennett's great distress and humiliation. 

QUESTION - Do the actions of a store manager who frisks a customer 
before a group of by-standers. create an action for slander? ' ; 

DECISION OF. COURT - Yes. The angry performance of the isistant 
manager was an . unreasonable and setious .interference with Shirley - 
Bennett's person. The^.apts of the assistant manager' amounted to 
slander before the-?^e"s the public. , ' 



. r . PROPERTY 

ORIGIN OF LAND OWNERSHIP 

The ownership. of land today is considered to be a natural right and something 
tha't is easily accomplished if one has the money. However, the Anglo-Saxon 
history of land ownership tells us that owning land was not a simple matter^,, 
centuries ago.' The kings and the church controlled practically, all the land, 
and they did not want to part^with it. The ownership of land meatit power ^% 
and control over the people. ■ " V^^^^^S^^ 

William th'e Conqueror said that all of England belonged to him, and -al^l^W^y- 

% ■ ; \- ■ . ' - ■-;:^„; 

,wl>o owned land before he became king wu^^d now, have to pledge a special • 
allegiance to him. This would mean that they would have to adncLt-, that the ' ' 
land was really his and that they only had an interest in; it which hey as . - • 
king, permitted them>^to have. H&^ould give land to those who would pi'i^ge" : .' 
"support to him.. To the lords who would pledge- special services such ks the 
arrow makers, cooks^armorers, household priests, etc., -he would. ^awaiid land. . 
In like manner he could it away anytime he so' desired. . .Therefore, land ' ^ . 

was used to bind Subjects to the king and to make certain that they continued 
to remain loyal and obedient. y 

History seems to indicate that the first and most common type of land 
ownership was by the -family rather than by the indiviilitel.^ Control would 
pass f^om the head of the, household to the surviving heir .who would b^^- the 
next head of che household. ' ^ ^ . 



As early as the twelfth century, land ^was' generally transferre^*Kf rom one 

• " ^ -J- , . • . 

person to .another during a ceremony that was called ZiveTy of seisin: ^.This 
simply involved the owner giving a twig or a handful of 'soil to the new owner 
as he said a few appropriate vords indicating that the land was changing hands. 
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^ land . could be inherited by the male children if the lord approved. It: was 
, gfenerally not well accepted for daughters to inherit land,- Many years later. : 
the common lav was changed- '^d women were permitted rights concerning bwnership 
of real property.. ' - . - ' 

The ownership of land in the. United States can 'best be understood if we go 
back to the Virginia Colony. By 1614 land' was owned by only^a few private 
citizens. - At this time every family in the colony was assured of a^. house of 
four rooms, reiA free, for one year. 'The first real division of land^took ' 
place in 1616. when the older settlers wer permitted to have 100 acres,' 'Uf ter 
this the new settler ^^adventurer) was allowed to buy 50 acre lots. The" owner- 
ship of land was a requirement if one desired to vote. . - 

Basic .Proi>erty Rights -'^ v 

.A^ticl^ V of the United States Constitution states^ "No .person _shall- be 
d^rzyetfof life, liberty^ J^t pi»p^rty, without due process of law; nor^jj^l 
' private property be taken 'for public use without-^ust compensation..' 

In 18294: Justice Story wrote, "The .fundamental maxims of a f ree govemment^^' 
seem to require that the rights of personal liberty and private^ jproperty^^should- 
be held sacred." 

■ One of our great freedoms is the freedom to own property,, to buy and .sell 

. . - ^ . . ^ .' f 

property, and to be protected by law from others who would attetopt to take 

away that property which rightly belongs to us. Years ago, an English 
philosopheri J. Bentham, said, "Property and law are bom together. Before 
laws were made there was no property-. . Take .away laws and property ceases." 
. ^ It may be argued that a^ animals have. some property or at least an interest 
in property. A pet dog certainly treats a soup bone, once i^ his possession, 
as if it were private property. Other : dogs are warned off with appropriate 
growls and snarls indicating' ownership, 'anc} even humans carefully respect his 
obvious rights. His rights t6i:the soup bone are protected by his brute force 
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only. While that may be sufficient for the dog, it is not enough nor should 
it be etiQuigh for us^ '» . 

A primitive man who killed a bear hopedi to keep it for himself. ..He watched 
his neighbors and wa$ constantly suspicious of all those who deliberately or 

accidentally came near his . cave. How miserable he must have /been. Other 

.■♦ • " ^ ' . ' * • ■ ' 

p-jeQjtle within iprimitive society had the same fears. A decision was. made to 
protect their individual interests.* They 4-ntrpduced a principle of property 
ownership which; came to be treated an'S accepted as law. 

A study of property must iegln* With the s^^ "What is property?" 

Property is composed of certain elements which include the right of use, 
enj oyi^ent , and control of a particular thing. Laws h^ye been .created to 

^protect such enjoyment and. control and to prevent others from interfering 

■ with- these rights. * ' 

CLASSES OF PROPERTY . ' j . ' _ 

Property has been divided into two main classes: veal property and pkrsdnaZ 
property. Real property is land and those things such as houses, bams, and • 
office buildings which are. permanently attached to the land. Personal property 
is all other things which are personally owned and not attached- to lan<}^ such 
as cars ,T:books/"'St6,cks, and are^ very useful during-^^r 

study of prop^erty, but in reality tjjey make little sense. A car is just, as*; 



."real" as a farm, and the family house is more "personal" to the owner than \ 

• ' ■ ■ 

shares of stock. But the law defines real property as property that is generally 

.perU^ifent. and cannot be moved. A city lot with a house on it, a farin with a 

■ v> ■ ji ■ : - .■ • : :■ . , .■ ■ - ■■. 

fariihouse'^and bam are illustrations of real property.. Personal- property then 

obviously includes tho0 things not connected with land such as automobiles, 

^ . . - w' . 

furniture;^, clpthirig, and^^mdiey. Less obvious is personal property such as 

► • J ^ ■ "■ "■ ■ * . ■ ' ' ' '-'^ ' ' 

V ^: ^ . , • . ■ 

checks due from one person to another, ^stocks, bonds, patents, trademarks, 

copyrights, axitf goodwill '|iaFeated. by a prosperous business. What about an idea, . 



Ju8t a-thought created in one's^-iiind? Does the law consider an idda to be 
personal property?. 

mx V. HAmEtON NATIONAL BAMC - ms. Dist. Ct/rDistrict .6f / ; 



.^^^S^ -. Columbia, 108 F. Supp. 689 (1952). 



Mr . Belt was in the advertising businesi: and thought of ^^H- • ' • ' 
plan for creating a radio program, the jp^^fctfeip ants to be 
school children who could sing or play .musical instruments. 
The program was to be financed and sponsored by a business 
concern but was to be controlled by the local school authofi^ 
ties . Belt presented, his idea to. an' officer of . the Hamilton 
^!L^i<^-;.?ank;. indicating that he expected to be paid if the 
-■:?*"5P^>^i fas adopted..^. 

P3»gram.;on:.the_radlchr^ ^T^^ bank employect Belt to do the 
planning and Initii^vWrk at a compensation of $25 per week 
with the understanding that this agreement could be cancelled 
on two weeks' notice. The school authorities approved the 
program, and aJter two weeks Belt's. employment was stopped. 
The program was broadcast on the radio every week for a period 
of over a year. The program cost the bank about $47,000. 
Belt. sued , for -payment for the; use o;f his idea. ', " rv - 

Does the law provide for such compensation? Is there a property 
right in an ide^ and, if .so, .what? ' ' 

Originally at common law such ^a property, right did not exist . 
Common law changes from time to time basid upon changes in socia* 
and economic life. When" an idea, which may be neither patentable 
nor subject to copyright is more than a, mere thought and is reduced 
to a concrete detailed. form, the law may permit a property right 
to exist. The court decided tiiat the owner of the- idea is entitled 
• to payment, for his idea- was used in deyeloping the progifam. 



Personal Property 

Some of the most basic problems involving personal property are concerned 
wltfi. possession or the right , to possession. Possession is ^ not to be thought 
of as ownership. One may. get possession of something in 'a number or w4ys'^ : - 
wlfchout owning it. Wher4 a person is in possession of personal property such . 
as Uvestock, jewelry, or an automobile,^ the law, will protect his possession 
against the entire world except the true owner. Where possession has been / 
granted by the true owner, the possessor's right to control the property may 
be superior even, to-' that of the. true owner. 

Ownership is a recbgnized relationship between the owner and the rest of 



society vlth reapect to a particular piece of property* The relationship 
Involves certain rights, such as the right to keep all others from using or 
cnjbyiag the property. However ^ such ownership may? include the responsibility 
of paying . taxes on this property. 

The usual method of obtaining ownership of personal^ property is to buy it. 
There are other vays, however, by which one may acquire ownership. Ownership 
of a wild animal may be had by taking possession of it with the , intention of 
keeping it. Until taken into possession, wild animals ^e the property of 
no one. Ownership of personal property which is abandoned is acquired, by taking 
possession with the intention of keeping it. This rule is true only if the 
property is actually abandoned and not merely lost or mislaid, 

ERICKSON y, Smkm - 223 Minn, 232, 26 N,W,2d 172, 170 

A.'L,R. 697 (1947), , :/^-:';>X 

Erickson was employed as a. painter and while painting in 
the hotel discovered some money under the hotel room carpet, ^ "J^: 
Does the money belong to Erickson or to the hotel? 

the court decided that under the facts of the situation 
that the original owner of the money had voluntarily given 
up ownership. The fact that the money appeared to have 
been there for more than fifteen years lends support ^ 
to the conclusion that it was abandoned and, therefore, 
Erickson was right in his claim to iti 

The distinction between "lost" and "abandoned" gpods rests on the situation 

of the owner of 'the goods when he or she last had possession of the goods. If 

the owner has accidentally and xinintentionally lost possession, the goods are 

lost. If the owner has deliberately ^iven up both ownership and possession 

of the goods, the goods are abandoned. Abandoned goods are the property of 

no one, and the finder may acquire ownership merely by taking such goods into 

possession, -I . ^ 



: BRIDGES V. HAWKESWORTH- - Court of Queen's Bench. 21 L J 
N.S., 75 (1851)'. '. ' * 

Mr.-Bridges was a traveling salesman and Mr. Hawkesworth 
• • was a shopkeeper. Bridges visited Hawkesworth »s shop in ■ 
October 1847, and while in the shop noticed a small package 
. ^ , on thevfloor. Bridges picked up the- package which contained 
,:- * and left it with Hawkesworth t^ 

three years Bridges sued to recover the money- from Hawkesworth. 
whose?money was, it? 

The court decided that Bridges should have the money. The " 
court stated that it was lost property and the finder of 
lost property was entitled to it against all people eiicept 
the true owner. 

Bai^enc. A bailment is a legally recognized relationship which occurs when 
one person l&es personal property with another, usually for a particular 
purpose and under some sortf of ; IS:agreement . The agreement may be witten 
or oral and may be either gratuitous (freely given) or for a price. A car 
rental egreement. is an example of bailment contract for a price. Wfeen a 
person, takes "cldthes to the laundry, there is an imj) lied iailment agreement 
tAat-the clothes will be cleaned ^nd returned to the owner, again for' 4 'price 

COMMONWEALTH v. POIJC. 256.vKy. 100, 75- S.W. 2d" 761, (1934). 

Polk, a county clerk, collected fees. for license taxes ^ 
4 in the amount of ; $1,362. 67. Due to the late hour of 
. .. ; collection,^ the Jfees could not be deposited in a bank^ 
, ; i He did, however, place these funds in an unguarded 
; safe in his office. No other protective precautions 

were taken. During the night the uninsured safe was . .£ 
burglarized and the contents stolen. Did Polk fulfill '•''^ 
his obliga&lon as a bailee of holding the funds in trust?'. 

The court 4/eld that under a bailment, the bailee must 
exercise utmost good faith and diligence in performance 
of his duties. Since Tolk'^id not establish that he " -S-^-:. 
faithfully exercised diligence in protection of these 
' e, funds, he was heia liable for the loss. 




.Aliail9ent cannot exist todky unless the. bailee realizes that he hais possession 

of property belonging to the owner or bcAtor^ Until such, time as one is aware 

•|:v. -r^- ■ ■ ■■■■ ' " ■ ■■' 

that he was given has recei\^'^possesslon>;;Of the property x>f another, no 

ballin^t exists. For example., where a. coat is checked in a .cpatroqp,. the. 

-• ■ ' ;:V ■ *. ■- • r-:.. ■ ■ . . ^ ■■ • ■ ■ v--" ' ■■ 

•«ttlSSSant inay become the bailee of the , coat but not of any valuable jewelry left 

• '■ " . - - V ^ ■ : " * ' 

in its pocket unless made aware of its presence by the bailor. 

Real Property ^ i§ .' 
In the beginning of this chapter it .was mentioned that real property is land 

C- . . .. . ■ " 

and those things such as houses, bams, and office buildings which are attached. . 
to the land. . Standing timber is considered to be a part of the land and is real . 
j?roperty until it is cut. Minerals, generally speaking, belong to the person 
who owns- the land. Oil, -gas, and water are also generally accepted to be parts 
of the land and^are, therefore:, real property. Early common law. indicated that 
the owner of the land owned all the space above the property and all tTie land . 
beneath it. It is now concluded, however, that because of air transportation 
the owner should be entitled to only the space above his land .which would be 

■ . . . ' ■/ '^*:^'.-' ; ■■^■^^'^ * 

necessary for the fiill use and enjoyment of the land. The air space, above that 

is considered to be open and available for air travel. 

SMITH V. NEW ENGLAND AIRCRAFT CORPORATION .- 270 Mass 511, 
' 170 N.E. 385, (1930). 

Mr. Smith owned land near an airport. Planes flew low over 
his property in order to land. Smith sued the airport to 
prevent the planes from flying over his land. He claimed 
that airspace above his land was his. 

' The court ruled that reasonable airspace over his land was 
' < his. However, because of the necessity for airports he could 

< not sue to' prevent the planes from flying over his land. 

BUTLER V. Tffi FRONTIER TET.KPHONE CQMPAKY rr 186 N.Y. 486, . 0. 
79 H.E. 716 (1906). > 




The telephone company put a telephone. wire across Mr.- Butler s 
land. "The wire was in the air and did not --touch the ground 
owned by Butler. " , 

Can Butler sue the coujjany to make it remove the wire? The 
court ruled "yes.'' The court said that Butler was deprived, 
of his property right to reasonable space above his land* 
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320 S.W.2d 211.(1958). ~" ^ " 

c • ■ ■■■■ ■ ■ •■■ ■ 

A weaOter coapany ovmed airplanes, and the pilots flev over 
land^ijwned by a liiiniber of -ranchers. They were seedinte the 
clouds in order to prevent hail. The^ ranchers sued the 
weather company on the groun^ .that its activities prevented 
natural rainfall upon their property. The ranchers asked 
clouds*^'*"'''' preventing the airplanes from seeding the 

The cour-t ruled that a landowner . is entitled to such precipi- 
tation (rain, snow, hail, etc.) as nature may bestdw; and, 
therefore, th6 weather company was to discontinue cloud 
seeding above the property of the ranchers. 



^ A fe^ s-ungle est^^te in" real- property exists ' when a person hasUmership ^d 
there are no^^legally recognizedlc^^ . , 

me^s;^hat the owner of propert3^:in fee si^U is entitled toKhe entire 
prope^ty^W^th the right to disppse^of it dtiring -his lifetime, or he may will 
it tS his heirs; As a purchaser o^iland ycm would be concerned; with obtaining 
?^a.'fee sin^Jle title of ownership in |t:^erty with no limitations upon your 
rights to use th^ lati, to sell it toothers, or to will: i^to^t^r . children. 

Assume Bob has'^M &tate in fee simple and would like to sell all ^£ his 
■int^est in. the land to Ster^e/1?^t only if uses: the land for church [ f;" . .. 

purposes. The document reads "To .Steve a^^^ 

Is used for church purpds^s." Steve hai a fee simple interest but because , ^ 
of the condition or. qualification that t^land must be used for church purposes , 
_Steve's "ownership, even though it may jastBmrever, is l<imlted. 

^ ^.^ ^u.^^^^l ^^ ^^ ^ ^^ ^ ^^ 

restrictive. A part -of a -towa Ti^y.^be^JIstricted for commerci^ purposes, ^ another ' 
part may be restricted.;.for residential, purposes, or there may- be ho zoning ■ 
restrictions "at all. * / \ ' 

Jim used his premises as a funeral, home. Henry, his neighbor, brings legal .^-^ 
action against ■ Jim on the basis' that the property is a residentially ^ned area, . • 
and Jim should not operate a funeral home ingSchat neighborhood. 
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A court wc«ld probahly\rule in fayor of Henry on the groups t continuous 
atmosphere of death is depressing and that a fxmeral fiome- should not be allowed 
in a neighborhood zoned \f or residential purposes. 




A neighborhood ;was. zotfed hMieK Mrs . Colligan. claims 
that .her land is worth foar^tiines as nuich'for commercial 
purposes as for residential purposes. Mr. Cowling sued 
to prevent h^'^from using her land for commercial purposes. 

The court riilei.^tha^t Cowling was right arid that the property 
owned by Mi:^^ CQliigain could not .be used for commercial * 
purposes. ' '^-"^i 

BO^ V. DONNER-HANNA -COKE CORPORATION - 236 Appi ' Div. 37, 
258 N.Y.S. 229, 179 N.E. 476 (1932). ^ . ^-.V 

'Mrs. Bove bought property in a neighboi^hop^: zoned for 
iiadus trial purposes. She buii't a store '^and a home*. Years- 
later, the Donner-Hanna Coke' Corporation' built a coke ' 
oven across the street ffom^Mrs. Bove. She Btied for -damages 
because of the steam, dirt, \nd soot coming from the coke 
oven and asked the court to stop tfie coke cprporat^.on from 
operating its business. f- ; ^ \. 

The court ruled that residents of industrial areas must 
akkure .a( certain amoxint' of discomfort. The city, ordinance * 
peWltted coke ovens to^ operate in that ^afea,^ and Mrs. Bove , 
ishould have known this when she bought her proper tju. . ' 



OZARK POULTRY PRODUCTS .- INC . v," CARMAN r 251 Ark.' 
472 S.W..2d 7^ (1971)... v-;^ . 



^4 



The Ozark Poultry Products, Inc., manufactured a. sfabstande^ 
• • , used in fertilizer and poultry* feed. Residents di the^rea 

brought suit against the pompanj claiming that the^o^^s were 
o so terrible that they could not sleep kt night or eat mealk v . 

without being nauseated. 
- • . . _ ■ _ , . ^ . . . 

The court decided that the c(gmpany was a private nuisance and ^ • 
prevented Xhe reisidents from,.;the right to enjoy their ho^s. 
The CQurtvi^uled the plant would -have to stop its^peratfons# 

Sale of" Real Property * ' ' • * 

%Th€i sale of land centers aroxind two separate legal documents, the contract * 

to sell and the deed which actually., transfers the title. 

The contract to sell must point *out a specific piece of real property.? so 

clearly-that the property can be easily identified. A building described by 

streetVnumbers is sufficient if the city, cpxmty., and state are mentioned. 

169 . • ' 
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- . ■ Cc^axed ij,^ ^ sal^.^^tt^, the. d^ed is i^simpl^ documeiit. The purpose 
^ of the ^^ed/s to transfer legal title from on^' person to ^otW.- While ^^n^ 

one form of a deed is in universal use, ;We modei?i dee-^-&e^^^^^^ general, 
^ pattern, th^re aif^^^^t^ wcavanPH:i^eS£^ qui deeds. " ' 

.•^ Either type is ^f icient to transfer such dntere^las- a seller ,hs^, but 
, the warranty deed includes persofaal promises by the owner that' his title to 

the 'deed, is gobd against all claims.. The. (fe*i^cialm deed is used to transfer 
, only suci, interest as the seller may happen to '^ve' :in,the land- ^ Ggnerally 
speaking a buyer would be willing to pay more f'^^lar^Jtransf erred to him ^ 
a warranty deed^,.- ' • . ' ^ - . * ' ■ ' : 

) Recording System *: . v ' . 

The- buyer of land "wants .to be sure that, the seller has a good title which 
can be transferred to him. The land rtfCOfdiitg system' helps g'i^e him that " . 
assur^. In a complex society like ours, buyers'have to rely oh some official ' 
^^•.'. rebord .which ^hows all of " the . transactions- in regard to the property in -question. >■ 
The recording syst^. creates a perminent- record of, land :ownWsh'ips xJhich can. • ' ■ 
be examined by anyone wishing to buy land. ' Th^se 'records are usually copied " 
froid books kept in ^ public of f ice ^i^' ttie local unit ofNgpyemment, usually a 
county w^re the, land, is lo'cated.' Since in m^y j:ounties there will be hundreds ^ 
of books and thousand^- of /recorded. deeds, careful indexi^^ , 
recording system is to accurately reflect la^d'ownership . - • . / . 

Adverse Posses-sion ^ " 

The common law provides that title, tV land can be acquired by •■ddvejpse possession. 
A person Who is not the lawful Wer of real.property usei the ^property for a . ' 
period of years.as if he actually owned^it. ' in .ost states this'period of time m J;t 
he from 15 to 21 years. If during this period the true jowner does not^/xercis'e hig;;. 
^ ' rights .of ownership in ^any way,, title i^ t^' prdperty ' is transferred to the\^rse 
^ possessor. The adverse possessor must occupy the property in an open mannei/that 
• f reasonable notice., to the true owner and to the entire world that/he Vis 
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claindng ownership over the property. 

The reason the law recognizes adverse ■pofirsesgion as a way of gaining ownership 
of land ia to penalize the owner that "sleeps" on his rights of land ownership. 
-It also serves to protect memhers of the community who have dealt with thei: 
adverse possessor, relying upon his appearance' of ownership. 



'JASPERSON V. SGHARNIKOW - Cir. Ct. olLApp. , Ninth Circuit, . 
150 F. 571 (1907). " 

' ' / • 

Mr. Jasperson built a cabin on a piece of^land and conducted 
Iximbering operations. He found out that the land beloiiged 
tp Mr. fecharnikow but he continued to operate his business . > 
oh the. land for many years. Can Mr. Jasperson claim owner- 
ship of the land because of adverse possession? 

The court ruled that Ifc. Jasperson could not be the owner 
Vy adverse possession since he knew that^he land belonged 
to Mr. Scharhikow. ' . 

^M^.,v. BUBBETZKE -^g^Minn. 295, 101 N.W.. 182^^(1904). 

Maas moved in and occupied some land thinking' i:hat it 
belonged to the:* U.S. * He intended to acquire ownership 
by homesteadlng it based qn the federal homestead law. 
However, the U.S. did not own the land.' It was owned by ' ' ~ 
an individiQal. . Can Maas. get title to the land by aiverse 
possession? ^ 

e court decided' that since Maas intended to acquire title ^ 
and really homesteaded^-^the land thanking that it was hfs 
owh, ^then he could become the owner by adverse possession. ' 

- \ . . ' ' ' • ' ■ 

HUGHES V. . GRAVES - 39 Vt. 359 (1867). : 

Hughes occupied a portion of Graves' property for fifteen • 
: years. Graves came back and reoccupied the property. Did c 
Hughes give up his adverse possession?" Did Graves, regain 
ownership of the* land? ^ - - - 

The court determined /that Hughes had become the real bwner \ 
by 'adverse possession and that the land now belonged to hlmi 

. . - \ ' • /> , , ; ' 

Rmlnept Domain : V ' 

' ■» ■ A ' \ . ■ " •« ■ " ' ■' '• ' 

The Fifth^ Amendment to tlie Clonatitution states that, "No person shall be — 

deprived of life, liberty , -or. property, without due process of- law; nor shall 




private property ba .taken for public use, without jtist con5>eiisation.."; > ' : Vv 

^^H>'''-'«J^M^' * * - A. - . • ■ ^ . . •■ -4. &-.....'.■ ■,*-.> 

v> - Can a state take land away from an owner, pay him a fair market price for 

r^r^X: ^^ C'.- - -- ' • 

hf^.^^^opertyy^and then build a public building on this land? If the owner ^ 
''^ob^jected afhd sued the state, what would be the result:?* - ' ^^-''''-^^^.J^ 

- ' Emln^t domain lis a right which a government exercise^S^ver the property of 

individual citizens. The purpose of the taking must be for the public good 
. "and a fair and just price must be paid the owner. Pipelines, railrdads,^ ^' 

public highwjiys. public buildings have all been built by suchia^method. ' 

:■■ . ;r./Xo • • . ' 

'JZ±t.±^S '3^ under the. Urban Renewal Act, can condemn slum and, 

blighted 'areas', tear down the buildings . and sell the property to private 

cltlzens>:C;rho will develop the land according to a plan approved by the city 

^ ■ . ■■ ~ ^ 

or county. Federal funds have been provided to cities and .counties for%hlfe: 

' ■"■ ^ * . '.-M^^P^ 

■purpose. ; "W-.; * 

. • ^ BERMAN V. PARKER - 348 U.S,. 26, 75 S".Ct. -58, 99 L.Ed. 27 (1954). ^ "j^ 

The Hermans owned property, a department store, in an area 
that was condemned by the. city. The cityfpianned to redevelop 
' the area and c6nveft a part of d.t into low-rent housing. The 
'Hermans sued to prevent the city from taking their property. 
^ They claimed that their property was commercial, was npt slum , 
housing and should not haye been condemned. - 

The court decided that . the development plan of the city was on 
an area basis,; and therefore the property could be taken by the 
city. The righ^ of the Bemans would be satisfied when they 
had received the *iust compensation provided for in the Fifth 
; : ■ Amendment. The city could take the property. 

' /Landlord and Tenant - ^ • ' * . ?\ 



When we rent real estate from another we become the tenant and th^ owner tis ^ 

. ■ * ■ ^ • ^ . ~ . 'i;;- ' ■ . 

' ' ' ' ' '. • • 

called the .landlord. . .A tenant is entitled to full and exclusive possession and 

enjoyment of the premises but canfiot exploit or de$'troy the value of the property* 

Ordinarily a tenant is not liable, for payment of taxes on the property even if the 

landlord grants to the tenant all the iricome and ptofits from thfe land during the 

term of the agreement to rent or lease. * ^ • . 

r . ■ ' ' . ■ • *. • ■ • * *■ " ■ . \ ■ ' . ' ' ' 

In early common law the tenant*' s failure to play rent as agreed generally did not 

#" '• ^ . .; ■ ' 

• entitle the laEfdlotd* to evict J:he tenant ot terminate the lease. The landlord's 
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^I^^^'^^*^ '^:^^^**"^^^ the rent due any property of the,-tenant 

^. fckmd oh the pr^slses, 

.>^^^ToaE^^the sit^a^ is different^ The landlord is petmltted to stop-the'lease 
' "^^^0^^^^ °^ the premises'. '^If the tenant should abandon the' premises, ^ 
^^f.^t^-^ '^^-^^''''^^^^^^^^^^^ possession of the premises and attempt to re^ " 

r^^> .;^e lease reaaiiis'in effect and the tenant may be held' liable -for the 
full, rental over the balance .6f: the term less whatever amount can be obtained 
on fe-rental." 

. .. A tenancy may be for ascertain number of days^ we^^ or years from .... 

^^^^^ specified in the ,lease contract. It may be a period of time which can- • 
.be definitely determin^>?^or ^example, "from the date of this lease until next » 
Christmas . " A tenancy may be subj ect to conditions . -^For exam^. Art iWs^s - ^ 

to Tom a certain piece, of land for 21. years upon the condition 'dmt if ^^ A^^^^ " 
any time desires t<5 sell th^ land. Art may terminate the lease upon 30 days' 
notice* 

r<^ Rod ren^ certain property to Reggie fdr five yeaVs; but, if Reggie does not 
pay rent for 60 days, then this l^ease shall be terminated. Zhis seems to create 
an agreemeait subject to automatic terminih:ion on ; the happ^ing of the^Ondition- ' 
default of r^t. However^in the leading case o^jLow^t^y,^^^^^ ' J 
138 Ml^. . 248, IMN.V. 905 (1917) , .'the court said that only a conditio^ v^s v 
created, .and the lease continued until the landlord^ ex^rci^d Ms power of 
termination. Such a provision was tmdoubtedly Inserted into the lease contract 
for the-protection of the landlord. To give -it an. automatic temrfnation effect 
would, be benefiting, the tenant by le^si^g him from liability for future rent 
payments^ ^ue undej: the* lease. Therefore, the lease will b4 te«minated ronly^if the 
landlord sees fit to 'terminate it. ' . ' * ^ . ^ 



The landlord is Sot bound to repair the premises unless it is so stated^ii t^e 
•.lease contract. The, reason for.this fule is that exclusive' possession is giv^.- 
to the tenant and that plbsession eicludei the ;:ight of the*L^llord 'to enter : ^ 

E£JC V ■ c ISO , • 



"the premises to inspect and mate.the necessary. Repairs. Still, most lease agree^ 
r-ments require the tenant to.ji\^e necessary repairs and give the landlord -the ^ . 
; righit to enter in order to/ inspect: the property ana-iinake the repal«itliiiself in • 
T*^ case the tenant does not. . ■ ' ' ; 



GIFTS . . - ^ V - - ' • . ^ ^ 

It would '^seem that aii owner ought to be able to give hi]3 pro'p^ty away without 
any legal complications., -- In one sense it can be done, 'so long as both parties, 

donor y the giver, and donee y ihe receiver,' agree -that a gift has in fact, been ' 

■ ■ . • ' - - , • • \ ■ - 

• made. ^ ' . r a ^^'-y ■ '''' ' ^ . 

■ *' ■ ■ : ■ . 7 , ' . ■ 

Thev.^w'of- ^±f K^eiiters around the issue of whfether th6 pwner intended to ' , 

'^be aj^dci^pr ai^ whS^j^^^^ gif t was actually made.^ It might seem reasonable to 
requijiE^that all gifts bfe accompanied by a written document stating ; the. reason . 
for the g^t: jf^fi^^^Lnd This%as never been" 

recognized as a' requirement for making a gift;,, however. A good? reason . why this ^ 
is not the case i is that the'^-custom of*^eopie generally is to give away , their ' 
propertfy in:rr:an<f informal fasJbiion. * The law, to some:-egtent;,at^J.east',' must- deal 

\with; people as it finds them. / . ; ' . 

* Th^ law; is normally not concern^ with .wlj^the gift «ras''^rg.iven. .-The desire 
to'makc a gifr-may arise from thfe purest of r sentiments, of^t:*4nay be the result . 

of*. a less noble purpose.. A person's property is his own, and >t^. right to dispose 

. ■ • '■ . * ^r ' . ' : . \ ' 

of /it as he sees fit Is. prjotected. r ' * ^ 

' ^ Gifts made in apprehension of death hay^e %r^iiditional Aspect. gift made. 

' in. apprehension of* death is made subject Aqg^bg^e' conditions iSiplied b^ law, 

the occurrence of only oi^e of whic^ will defeat the^g^ft: ' the recovery of 

the donor from -the sickness or peril; (2> the donoij^ withdrawing the gift bef ore - 

his death; (3> death of the donee before the death of the^ dOnor. ■ 

Mr. Smithr^^i^ ' il J arid expected toddle. While in. the *li6spital he gave to Miss 

Jones a valuable ring expressing, the desire ^:hat she^ have 'this i^^^i 

epq^ectfed to.di^,^'*^^ recovered a^^^late;!: made a will in which he bequeathed' 



since he 



a$l or.hlsT^roperty to te., Brown.. Upon the later death of Mr. Smith, can Mr. 
^^2S^^"^" ring fjom Miss Jones? Courts,, generally hold- 'that Mr. Brown 
over the ring bed^use the conditions under which the gift ocQurred were 
not fulfilled at that because Smith did not die. 

Personal property majl-bV physically handed to the donee but the gift of 
real property is a- ^^f^lfaf ^ir. - A writing is usually' required for the 
.co^^yance-of land, and this ^applies to gifts wej.1 as to '.transfers for value 



■ / • ' CONTRACTS 



' • . ' Perhap^s tiie begiiining of the* contract system can Jt>e traced backx^TO the 

J. ^ ancient church courts. When promises were made by- the people, the church' 

■5^' . • • - " ; • .^.^ • / - , 

■-:JLooked upon these as moral obligations. If a promise was broken, the chuirch 

^^^^ ' ■ . - ' . ' * . . 

* ' couKJ determine it to be a violation of ^^ ^ ^^9 ^^ ^^ punish rj^he oftendi^r^ - 
^ , . In such a' religious environment a man ' s ' voi^^^kB^; l^incling^^ It was^\.se^oas . 

matter indeed to be i^pught before the,- churclV.;:t6^^^pQ^ 
, - breaking a promise/ ' ' ' r ^ 

Eyerftual'ly^* in many pcirts'o^ the world, a ^ seal was used to bind sm 

* ^ ' - ■ • . ■ 
agreement. Before the day wheii most individuals could read and "write, a 

person wou^ seal or si^ cin ag^reement^strt ^wax^^by ^ his ^.signet ^ing"*. 

: . Such rings were individual in nature,, and they served as a means of identifying 

the person who maae^the promise.. ■ .(sr^% * " 

Gradually co:^racts became more h^dL legal rersporisibility than a mora^ ^ 



T^^'... obligation. The chtirch no longer had, the power.', to act when, a pifomise . 



J- wai^broken . ■ ■ .* - * "^i;;;:; ^ ^ " ' • ^ 

* ■ - ■ •.. ■ ^ \ ■ ■■ ■ ^ ■ ' '" ■ ^ ' 

Def xnition^ ^ " ' , '-^^ ■ . ' 

• ^ 'contra(0 i^rinore than- sirrtply a promise or a set of promiseis. It is a duty 

on the parf those wjio agree to ^ contract tz '-svfovm it. The law also'^ 

\:/prdvide& protecuton in the event that the c . . is broken or violated. 

Basically^ a^^feb^crt' is an agreement which the law" will yjenforce.; People 




cannot agree ^ som'ethihg^ which . <rioilates "^he ^law and expect ^h'^* Courts to 



brotect them-. For example, kn "agreement to^urchase illeg||B||irugs, an T 



agreement or contract to murder someone or.^ an agreement to. purchase stolen 
property .are, all illegal or in/iolation of/i^ law. and the law will not 
.. provide any protect ion, , fo|;|su</h agreements ■ 



Types of Contracts 



yiateral aj.d Bilateral Contracts . A contract involves at least two parties 
fa party may be an individual, . a group of people ,.-^r even a -corporation) . 
If only one party makes a promise,' then 'the ■conti?act .is called a unilateral ; 
contract.^ If John tells, Heriry, , "If you climb. that mountain, I promise to 
giye^you^$50.'\ .^he cc^trae|;,;Ls 2^i2ate2^ oni^r^John made a promise. 

It . is a good contract'' because:, i^ the mountain, the courts-will' 



/ 



permt; .him^-i^^^^^^ ^the $50 from Joljn. 



If boV^par,^ make promises, tLn it is call^ra M2atera^. contract. 
If ^.5:ays.;to Henry, "if you promise to climg-.that mountain/ then I will 



promise to pay you $50." If Hem^ agrees to climb the momitain,' both 
parties liave ' made:_promlse5^,-Jba t in a bUatcval couUaut. 



- ^WJ^W^^: g°"t^^^ts . ; When the p'ar^" make p^^fes with" words, 'the. 



con-tr'e 



L>rall.ed,ai:| eSi^ess contract. Wh^pa;^ties by actions br conduct 



indicate an kJgreemerA: , -ifens said to be an ■unpt^e^conpta^ 

: -An fe^Tres^ cont^ one such as" "If you proimse^^tp climblhaT 



•mountaiiT, 'then I promise te^pay you $5G." 



An .vnilied^ contract coul^^be^ qng such, as Fred calls up a TV.^repainnanT' \ 
'^d asks him to com6 to his; home and repair his TV. .It .ma^ be imph:^d>fcfiat,. 
^even though money wa^ mentioned, Fred has Igreed to pay" a Reasonable fee..." 
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for the -TV repairmaiy^e^rice^ - Even thougyno mone^ was mentio^d; the law 
cp^cludes that an obf^ion exists and justice reguiJs that Freddy /the 
refjairmam-." 



Maikiny a Contract V 



■ A contract is made whei» two or more parties agree upon what tlfey^^ish to * 
exchange and the 'terms of the exchange.. The exchange may be in the form of an. 



article, an action r or an agreement not to do something. Mciny contracts are 
not written;. Generally a contract is legal -if there has-been ari offev, an 
acceptance of the offer ^ an exchange of consideration, and a meeting of the. 



minds. ^^-Jr^-^. . . ".^^ . 

Offer and^Acceptance. If you tell a friend you wiir;sell him your science bookv 



.that an invitation to /bargain /^^If/ however, .you t^il a friend* you wi-^O^gell 
him your science book for 2 dollars, that is an qffev. If -the friend agrees to 
buy it for that amount, that -Is an acce'ptance. . Suppose you lo^.-:s6me^ing of 

value to yau. You let it be known that you will- give .a '5 dollai: reward tor xts 

■ ■ - • ' . ' " . ■* 

recovery? . You* have macie an offer. Someone heirs about your offer, finds the - 
item, and returns i*^o. claim the reward. ;0iat^persoa's action creates an 

.acCeptai?9;e: of your: of £er ■ ■ * .^"^ " . 



V ' BRQADNAjC y> LEDBETyER *:,1q6 Tex. 375, 99 S.W. "llll (1907). 

4" Ledbetter' offerelS $50^r^ward foa; the capture 'and return 

\ '^: ' '^''r Broadnax.did npt^know ^ ^ 

"J ■ f about^ th.e 'reward, but he d£d capture^^esc'aped prisoner' 

.51 .-^ .^and^returned^liim/to^Jthe authorities^^Sh?oad 

k claims that even tlT&{ugh he did nbt know aboiit- the reward, 
* Nje did retur*;the prisoner arid should, therefore, - , 

receiVe the $3Q0. ^ . ^ 

Is it necessary ?pr BroaJh^ to know about, the. reward* 
-^^ ■ before he can collj^ct? . 

...'.1 




'J'The •ijpui^t* said "Yes. ';-- There must be an offer and an 

. , \?'acceptance. ' There was an offer, bu? Broadnax had not^ ( 

accepted it ^ncfe he -knew nothing about it. ; . 

^ • . ■ ^ ■ • . '■■ 

- . \ • ■ ' : [ . y : ■ ' * . 

Occasionally courts have had difficulty in 'determining real justice in .c, 

contractual -^greem'er^^ Ala. 374, 
1§8 So.-'J^^ f!i9?6) is an example. , ^- 





]^ v:jicG^ 158 So, I99 :]l936). 

Webb worked iox: \,he W. t. Smith Ltimber 
was in the process of dropping^ 75 lb. 



from the upper floor of the mjfl-^xj^^^ 



Dinpaf 
[pine 
-grdxinl 



he noticed McGowin .directly under Vhe block- tSa^ wm'^^^^ ^- ^ ^ f • 
being rele^ed. ■ In or^er .£o keep the block fr'om V ^ ^ , . 
hrttmg McGowin, W^b fell Vith. the block, i^ebb '-j ' • ' 

suffered many injuries, and- it sle ft him unable to p4r- - ■ - 

form physical labor, m return for saving, his life 
MpGowm promised Webb $15 everv two v/^ekg. for the 
rest of his life., He paid the 5 as promised for 



eight y«ar s , - and then he died . upon McGowin ' s death 
. the ^^yments were stopped.- Webb suing McGowi/s 
• estate ^or Wje'^f^i^s he^la;aneci are due him. 

The court decided that there was a moral obligatiore^ 
to continue payments to Webb. The facts indicated 
that McGowin received i foat.erial;. Jiend^rit and Webb " 
could collect. ' , " 



Da. yoi^ 



T^ ^^. decision? Should the f^g^owin. -estate -continue to- pay 




even though McO^iri^i^'fig^-ngw: dead? 



re^l off^r was ^ i Jtertded ' 
or if inmiirt ij^ beiri^ expressed .^^Jim- conm^nt^ to^ Bob. ^^'•Your car' is 

te^ie,wort^$^S,00i^\me^^ th^s at ■ 

^s me^ an ^expre'ssed opinion:-' ■ The laW slates that a xeasonable ^ 



person>ust-beirevi4hat an offer has'beenc: ifiade. v ' 



LEFKOWITZY^ • gREAT M^NN.' SG^Rp£ps STg^ - --251 Minn 168 ■ 
8^.N.w.2d>9 (1957). . , ■ ' 

• store -advertised in €^6. " newspap"er tiie sa^le ^6f ' 
certain fi^ stoles > for Sl.OO' each: The fui stol§f in 
^e^ioi>M^as advertised to be Cra50r^$l39.^- and was 
OlK^sS'le 'Tiit Sl-.o^^:— 



oivsfele Tbt FIRST ioME^ 'VnrRS^^^VED- 

Lefkowitz was tWfi^st to arrive' at .the store and 
\offered .the Sl.OO for the fur. The storV. refused/' 
stating th^t they intended to sell t^- women onlj^ 
Lefkowitz sued i , * - / > 







p. 




■H(f 



» ft 




The^covirt ruled that in this particular case the ad 
• was. cm offer; and, since Lefkowitz responded by being 
: . *;the first one there, theja there wal a contract and the 
liable. The court also ruj^ th^ th^ state- 
yhe store that it was -intended for women only ^ 
•^fchauri^e in the offer after it w^s ^accepted aiid, 
''' not valid. 

' An invitation to make an^ffer must be distinguished from an offer. For 

- ej^dmple, Jim asks, "Bob, would you be willing ^iio: sell 'that car for $5, 000?", a " 
and .Bob comments, "No, I would not sell it unless I could get $7,500 fpr it." 
Jim cannot then say, "Soldi I will-%ive yovh $7,500. "-^^The courts hold that no- 
^ ^ offer was made by Bob. He was merely voicing an opinion or, at the most, 
-was saying to Jim, "Make me an offer." ^i:-..* • 

OWEN V. TUNISON -^1 Me^;^^ 158 A. 926 (1932)^. ^ ^ ^ , 




Owen wrote-arT.etter to Tunison in" which, he offered to 
buy. certain land and buildings that Tunison*^ owned.- He 
offered Tunison $6,000. Tunison replies in writing 
stating that he. would not sell unless he' could, get 
$16,000 cash. Owen answered his letter cind said-that 
he would buy th4 prop^rfe^^or $16,000. 



( 




imply did Tunison make 
cash? - 



The question in this 
an t>f fer to sell for 



court rial ed that Tmlsonjj^^^ 
^ -irivitatiori to Oweii to make.;^urther offers;. Thi's 
was a "minimtiS^price tcr Tuhisott; heJ.was not* offering 
to 'sell at that price. 




CRAFT V. ELDER AND JOHNSTON COMPANY - Ct.> 
— r*" 




App.xlf /Ohio,. 



38 N.E.2d 416 (1941). ' 



Craft read an advertisement in the lc£al. . newsf^per 
i whic^ iTlder advertised^ to selLy.a ;$175^; ^ejj^^ 
for $26. Craft tried* to giVe Elder $26Kf;or the ms^hine 
but Elder refused to accept it. ' * ^. *^*,r^4 '' ^ 

The -^est^^ 4^e court had to answer was s-'^'I^an adyer ^ 
.t^sement such as this an offer to sellLt^th^ generaF^' -^K?^ 
puj)lic? , ^ - — 
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The court ruled -No." There was no offer but merely 

an mvxtation to the public to bargain • An advertisement 

IS not an offer. 



- , Thg ckse is different from th,e Lefkowitz cage in that "First Come, First 

S^^" coated a promise different from most ads. The Craft case repre^ents^ 
. "the general rule, Lefkowitz, the exception. 

A promise does not - have to be expressed in' words', a promise can be made 
by certain actions or by silence.. At an; auction a flick of a finger or a nod ' 
of the head, may seal a contract. ^ - ' . 

Meeting of the Minds . For ^ contract, to be valid t^iere^ must be a- meeting of thS 
- minds.* Each >rson must have a clear understating of 'what exchange is involved^ 
■in the agreement. Lonnie has a blue sweater she wishes to* exchange for Maggie's' 
pink blouse. Maggie^has two pink blouses. One has long sleeved and tie 6ther 
has short sleeves. Maggie,, thinking Lopftie means the sh6rt-sleeve blouse,"";, 
.' ^^"^|^° ;*^^.^:;^^'=hange. This is not the bW Lonnie want^;. Thus there was •: 
^.%ot a iin^ng agreement since there was n^^meeting ^f the minds. 

. . ' ' ' V '^FFLfiS v: WICHELHAOs ; (jourt- of Exchequer, 2 Hurl s Colt. 90^ (1864) . ' 

.. • • ■ . Karties agreed to?^ell some cotton to- Wichelhaus. " The-^ y 
^" ^"l-- ^?^^°" was to arrive in England on board, a ship named ( ' 

%. ' Pee,rless" sailing from Bombay. There were, however,.' 
v-^-two shi^s- by that name. ..One was tS leave Boml»y in ; ■ 

October ^(i. the other in December. ' Wichelhaus iktend^ ^ ' . ) 
the ship leaving in October, and l^ffies intended the ohe 
leaving in December. 1 * 

■ ■ ' ■ '. . • . 

The issue for the .co,urt to determine w^iviethelr or not / , 

• both parties/rontrScted for the cotton-' arriving on the * ' 
y^same. ship. ^ '" '-/^ ^" ' • ' 

The .coust ruled "No." ... was sh^ tha^ each man Had ^ 
-itended a ^fferent ship.. . Ther^was Jio meeting of the 
,nds .and^,®ieri^f ore , no I binding contra^^ 

Con^ldfeyat^n . Mp^t>^%told^ th^gpr a^ contract to te valid ther^ mufet be 
.•; .not^..,only '^-offer,^! ■ -^^^^ 
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is usvially defined as that which the promisor requests invretum for his 
promise. Henry offered to buy William's stamp collection^for $15i^000. The 
stamp collection is the consideration William must give if ^e is to receive. 



Mistak€^^p3a^ -the of f er i«i^^^abiisly a mistake and tt§^iper< 



the $15,000. 

who reqeives the 

of^j^^^P^^"^ it is a mistake or should -know thil^:^ is a mistake, he 
cairr^^€a3ce advantage of it/" '-^^ to Bill offering^so sell his business 

-for $2, poo. If Bill knows that there is an error and it shouid-^^^ $2,000,000, 
then hef cannot accept it and ^pect the contract to be valid. 
Lreach/ of ^Contract . A breach (breaking) of a contract should be studied very 
carefully. The law prefers to keep both parties "honest." A breaking of an 
agreemra^ has to.be justified. There must be a very good and sound reason for 
it, or the coxirts will not protect the person who breaks the contria<St:<^.: 

If Rick Construction Company signs a good contract to build a -waireh^juse^ 
for Smythe for ,$100,000 by Januailry 1 and then three months later refuses to^" 
-complete the wcirehouse claiming labor costs and materials aire too high, that- < 



Ijay be a Breach of contract. ["The co; 
to its promise. 




ty .has fjtiled-ta live up 



, SUPt-;.AND TRUSTEES OF PUBLIC SCHOOLS OF CITY OF TRENTON: - 
.V. ^BENNETT - 27 N.J. Law. 513, .72 Am. Dec 373 (1859). 

... &^ , • -7 ■■ . 

A builder, Bennett, contracted with the school bf^aird of 
Trenton to build!? erect, arcd cpmplete a building upon a 
certain lot] for, a price. The house, before its completioirT 
falls .^own^ecause of the'^^Mifting soil. Bennett claims 
he shouidTnot have to rdDUiBj.' -'^..^ ■ ^' 

^Th^ question is wh6*ffier tiie^'M^der or the schbdl board . 
should suffer thel loss. Can Bennett bireak the contract?* 

The coiSrt determined that the l^lder contracted /to build, 
arid Ije^'must do sa regcirdless of the loss. The ciurt said 
that a sudden tornado or a gale of w^^HiS'^ the softness of 
the soil wegg all inciden.tal~th^.^.^ild^^^^ build 
regairdless or -suf^r* the loss. iPhe^buii^^ did not show 
.that the perforina^p^j of tl^ contiract wasV-imposisible. 



4 - v^^-: 
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WHITMp V. -ANGLOM - ^2 C^hn. 392; -lo/^Ai ■ 114'""a918) 

■ ' * ^ • . '-i- ' •-■ -^X" ,. , 

^man contracted • with lAnglum f c»r .175 qdkrts of ^ikr 
eacl^day- from April . 1, to Aprii^l", 1915. On 

.November "Si^ 1914, the city quai:antin4iSvAnglxim's 
cattle and the products of his farm. Shortly after: ' 
tbM all his cattle. weg:e.kined" by law.bbcause-they 
had "hoof :.^ad,,ioouJptM^se." . ;i= mW. ■ . ./ 

The basic §i^i^%j!^hether - Angium is>.. excused or 
released from Sis cphtract to furnish the 175 quarts 
of. milk per day* . " 



. ;t:.$h%: coxirt.. ruled that even though it might be difficult 
t'%>f.AMliim. to provide the milk, he is. not released" 
from €he contract ..because of a teir^rary disability^ 
He ia still obligrated to perform his. part of the 
agreenent. ' • 




^ SPRETY DEV ELOPMENT CORP , v. GREVAS - 42 111, App.2d 268/ 
l9.2,N,E.2d 145 (1963) . - , ' 

Grevas contractedj.,with^Surety Development Corporation f-* ' 
- '^K^^^ ^^^^ a prefabricated hojise. Thp ' 

^^Cri^pr^.^ot was sighed, an4 the completion date for, the 
• r'^ouse was to be September 27, 1961. 

- At- 4:00 p.m. on September 27 Grevas arrived on the ' . 
. scene to take ovei his house aiid fouhd workmen every-, 
'where attempting^ complete the houle. They were : 
*^slapping on'siding<. laying 1 the CLoors^^ bull^zing the ■ 
yard,.^hooking*up-the utilities/ etc.". ^Grevas^ould n<Sfe 
"•accept th^. hous%even though the. foreman as suS^rh^^^ 
that the house Would be ready by 5:30 p.m. The house 
/ Vas- substantially completed.by 5:30 p. ml evfe'n though 
^ Grevas had left -at 4:00 p.m. v. • \ ^^'^ 
)j r ■ - ^ ..^ ■•- f .J .. ; ; 

Tj^i^ question is- o^p^jsSrsts claim a breach of contract 
J^: the constructiciri "cofpoi^tion . since . he, inspect/ed at 
J 4V00 p.m.7 Can Grevas^ therefore, r^^use- to fiayror the 
■ house? . ^ . " ^ 



r 




7^ 



le court decided ^ that eved though there was g^dvtdjning- 
1 the pa:rt. of the co^strfction corporationiin tS^xt 
^ate not sub^^an^i^ ^i'^^' 
an honest and^aithfu\ p^i;formance«j&£.^ 

therefore, d^as must, pay as*^ag?^v'Xfen hh^k there •^'^ 
-was n^t^Alete compliancie there was ' 
..^ubs^ntlaf <^pliance and no bad "faith. ^ Thatt is all -tKat " 
^^^'^^I^i^^s to^force ,bo*h' pities to abid^lby the - 
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Lack of Contractual Capacity ^ ^ . : . 5^^: 

Minors ♦ A minor is a person under the age which the'^tate h^s by law declaredk^!*^^ 
to ^ adulthood. , The age is . usually set at* 21 but may be lower in some stateS; 
If minors m2unry, many states accept this as automatic adulthood. 

A minor is regardfec^by law as. too ; immatxire to enter into a lousiness deal 
on equal terms with an adult. ^Thus special protection of . the law is given to 
the underage person. Most contracts made by a minor can not be enforced. The 
law (does hold minors fully responsib'le for some contracts if ,the-youtJi li'v^ 
alone without support from a parent is} %r a guardian <s). Confcr^ts' entered into 
for necessary items cian be enforced. Necessary items. in0iude sucl^ things as 
""food, housing, clothingr basic education, medical services, or tools ne€ 
miaking a lining. ^Some states ^isbjhave laws which. bind a minor' to a contract to 
give services as an actor or^a OT^fessional athlete? if the contract has been 



approved by' a court. 




What special contract laws does your state have f op' fflihors? ^ 
What might happen if atjcninor is dishonest afeout his age or. other- statements 
>^sed to effect '"aNgontract^ | ' S ' " 

KEjfeR V. CHAGNOJiL ^ 159 Colo. 209 >' 410 P. 2d S37 (1966) . . J^'^'^- , 

Cftagnon, a minor who was 20 years; 11 months old, bought 
a wised Edsel automobile for $995 from Kes^r. Chagnon ;r<^^ 
Ad Keser at the time that he was 21. A£ter Chagpon' * ^ 
^ached 21 ^he was actxially 21 years; 2 months), he^* ' - ^ 
aturned the Edsel and tried to cancel the contract. • . - 

Will the coxirts permit- a iginor who misrepresents his*"^', .": - / 

age to' cancel a c<5ntract after he reaches 21? y 

The court ruled that Chagnon could cancel ^the co^^tract ^ 
but that, because he misrepresented- his age, damages, 
couljd be awarded Keser by subtracting- *£he value of the ^ 
Edsel at the time i-t was returned frortj-.the initial * 
purchase price. 



\;-4 
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:rontta^^ that become^ an- unwanted responsdi^ffy . , The purpose" of thelaw'^J^ 
• v^-to protect the youth that has, been -cheated by a more experienced adult-. 
If yon become a party to an honest ; abntfct to fulfill - 

our part of the 'agreement.- ■ :*:^^--<i . • ■ 

. insane. Drunken, or Drugged Person . If WS>ers9n does not have the capability 
of understanding, what Ire is' doing, then tl^^^t^actWiat he signs wHl not. 
^ be enforced against him. 
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FAMILY AND JUVENILE LAW 



■MARRIAGE • r ' - " 

' . • ' . '■ . 

' • . ' . " / - . • • ' •" V •" ■ ■ 

^ What ar§ the chances that one day you will marry? Do you know the legal * 

side of marriage? Do you know^ just what responsibilities two people accept 

when they marry? Do married persons have -any special rights under the law? 

We may know or have heard, of people who have. marriage problems. , How does 

the law deal with pAblems related to married persons? 

Marriage is the legally recognized status or relation of a man and a 
■ ' . ■- . ■!> ' . ■ ■ ■ ■. " . 

woman who have beein united as husband and wife. Marriage in the legal ;^sense 

is a contract to the extent that the agreement of both parties is required to. 

create the relationship. Marriage is the foundation of the family. No change 

is permitted, in this relakionship without the approval of the. courts. 

State laws and regulations determine the conditions that must be met to 

make marriages legal. These conditions include restrictions, as to age, rela- ■ 

" tidnship between the parties, and proof of no existing marriage. ' In mbst 

statesCthe age of consent is 18 for males and.l6 for females. States may 

• require permission of the respective parents until the male is 21 and the. 

female Is 18. State regulations require that an authorized religious or legal 

official perform the ceremony. A marriage license is'required 'in all states. 
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Each party is required to take a blood test to assure freedom from venereal' 
disease. ' :'' 

■ . V • ■ 186 ' " ■ . ■ ' ■ 

,9^- . ••. 01 las' ■ ■ • ■ , . . 



' Sonje states^also allow common-law marriage. ■ Common-law marri^*giej|^iir^^^^^ 
Ists when a man and a woman live together as husband and wife wltho^ 



a marriage ceremony. No license nor certificate is obtained. Legal- 
tlon of common-law marriage is based upon the fact that the man and ti^^h^^^^t^^- 



.^1 

ma 

agree to live together as husband and wife- in an orderly fashion so th^t^^. 
their neighbors and the: whole world observe them living as a famll)^ unit 

Iommon-law marriage allowed in one ^tate is recognized by other states und^^ 
he Full Faith and Credit Clause, Article IV, Section 1 of the United Stat 
Constitution. • . • 

A wife has the right to own ancf sell or give away property that is hersl 1^^^ ^ 

. • ■ ■ ■ I 

separate and apart from the marriage agreement . She can contract in her own ' .1'.; 

name and sue or be sued as an individual. Property that the husband has is y.]; . 

• ^ I •• ■ V V 

his own whether it was acqulreci prior to or during marriage. In actual practice, C 

/■^ ' ; . ■ ■ . • ^- ■ • . . ' ■ . 

however, property is usually acquired in the name of both husband and wife and 

is owhed equally by the two of them.^^Jfeie property cann^ be sold or given-. 

away without the agreement of both husband and wife. ' 

When the husband dies, the wife may gain an. interest in any real property 

. that he owned. ''This interest is known as the widow's right of dower. Some 
states give her a life estate in the property of her husband, this life 
estate grants her the right to enjoy the real property during thjB remainder 
of her lifetime. Other states grant the widow only a part Interest; in real 
property that the husband owned at his death. Real property owned by the * 

"^wlfe at her death is, in some states, graiited to' the husband for his use . ' ./ 



under his right of curtesy. -"Curtesy, like dower, gives, the husband the use 
of his wife's property during the remainder of .his lifetime.. 

The legal relationship of parent and child is created by birth or 
adoption. • Parents have a legal duty to suppbrt their children and to ^rovl^de 
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for their welfare. A parent on the other hand la/legally entitled to the 
„_s?ry.lces._of_hls_chlld .. _When--chlldren -are-6^^ 

parents are entitled to fhe earnings pai^to the children. If someone in- 
jures ainother' 6 child, the parent m^/bring suit for loss of services of 
the child. Today mariy states -a^^holding parents responsible for jtort 
actions brought against ch^reh. This i-s-%specially "tri(ie in automobile 
damage cases where th^river is a minor child.^ Even today in most courts 
_a parent and his^^/;liild may not sue each other. 

Adoptioj/of^a child bteaks many l.egal ties' wi^;h the natural parents and 
places tji/legk responsibility for the chilc^ yponAhe adopting parents 
Howey^, in many states a legally adopted child may ^inherit property from 
tural parents or other kin. For all practical purposes an adopted child 




has all the legal protection provided ^r children botn to the parents, 

Marriages may be le'gally ended by the. process called divorce. Courts 
may grant divorces for various reasons and the legal ac^^ceptance of these 
reasons varies from state to state. Some of the widely Vaccepted reasons or 
•grounds for divorce include infidelity on the part of either. marriage partner, 
abandonment, desertion, neglect, addiction to drugs incluking' habitual drunk- 

t ' ■ ' ^ i \^ 

enness, .and extreme cruelty. Some states also accept imprisonment of either 

. ■ . . f . ■ ■ . ■ . ■ ■ \ 

- ■ ■ ■ ■ ■■ ■ ^ • . • ■ \ • . . 

partner for more tl>an three years as grounds for divorce. Even a legal 

divorce does not. excuse the husband frbm the responsibility . bf supporting 

his former wife and his children. The general rule of the courts is that 

_the--suppor-t--provdaBd-Tnustr-b'eT'£rt "The ievei TE^ey"enj oy ed prior ^o the divorce . 

After divorce each party is then free to remarry based upon thk laws of the 

state in which they reside, * 
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WILLS 1 



_^ I f a. perso n: dies without a willy: the stai:e has a pl^n f or disposing of ' 

his or her property ^ The. word >''lhtestate'' '^ that a persbn 

dies Without leaving a will ^• Jhe^ per sbh^^^^ to make V Will dispbsin^^ . . 
of your property >s you ^choose is' a^irivilege:-^^^ by the legislature to 

the citizens of a' state'. he or she is • 

said to die "testate." ^ - y \ 

Most states require that, a person be 18 years of age before he can make / 
a legal will. /Even then, the will pf a minor only dispose of personal 
property! You must be 21 year^: of age before making a will involving real 
prcperty.*' • ' ■ ' \ : , \.. . 

If a person dies intestate, the state has laws that determine just how . 

his property will b^ distributed. Most .states give the widow all of the • 

estate if there are neither childre^^ parents, brothers, nor sisters of the 

deceased. If the cotiple had children, the wife receives one half of, the 

• • ■ ■ ■ ^ ■ . . 

estate ip some states and one third in other states. The remainder is. 

divided equally among the children. If no children are living, the grand- 

"children receive the share* that their parent would have inherited. State' 



laws usually provide for the distribution of intestate 



estates among all 



kinds of combinations of possible heirs. Where there are no heirs, the whole 
estate goes directly to the state government. ' ■ . 

■ When an indi-^rtdual dies testate j the courts will make every effort possible 

, _^ . - — ; - — 

to follow the intent of the will exactly. Often wills are not totally clear 

■ ■ • ■• - . ■ ■ • ■ / . ■ \ , ■ 

as to who is to inherit what from an estate. It is the re^^ponsibiiity of the 

" . " . ' » ' . ' . ■ 

courts to determine as best they can what was the intent of the deceased per- 

son when he wrote his, will. ' 

Wills, when made, can always be rewritten up until the death of the 

',189 ■ ' 
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TITLE 16. " ■ . ; 



DesQent and Distribution. 



ARTICLE 1. 



'■■ ' ■ Descents. ' , 

•■ .-/ . • ■ ^ ' ■ : ; ' .. • ^^ ■ ■ ■■ ' ■ ■ . • • ■ ■• ■ ... 

§ 1. Descent of real estate. — The real estate of persons dying • • : 
intestate, as to such estate descends, subject to the payment of debts, 
charges against the estate, and the widow's dower, as follows: 

(1) To the children of the intestate, or their descendents, in equal parts. 

(2) If there are no children or their descendants, ^ then , to the. father and 
mother, in equal parts. 

(3) If there are no children or their descendents, and If ther^ be biit 
one surv^Q^ing parent, then one half to such surviving parent, and ' the other 
half to tfebr others and sisters of the intestate;j or their descendants, in 
equal parts. / - * 

(4) If there 'are riO children or their descendants, no brothers or sisters 
or their descendants, :and if theSre be but one surviving parent, then the whole 

-to such surviving parent. * ... 

(5) If there are no' children or their descendants, and no father or mother, 
then to the brothers and sisters of the intestate, or their descendants, in 
equal parts. 

(6) If tUere are no children or their descendants, no father or mother, 
and no brothers or sisters or their descendants, then the whole to the hus- 
band or wife of the intestate. 

(7) If there are no children or their descendants," no father or mother, 
no brothers pr sisters of their descendants, and' no Husband or ^ wife-, then ' 
to the next of kin to the intestate, in equal deg:^edS^ in equal parts. 

(8) If ^there are-no children oj: their descendants, no father oic^mother, . 

no brothers, or sisters or^ their descendants, no husband or wife; aqd no next ' 
of kin to the intestate, then to the next of kin of the intestate^ pre- 
deceased spouse in .the> same order of priority as provided ' for , descent to the 

.Jk.in_bJLtheL_iijn.t^eata^^^^^ > ^ ^ ™_ i__ — ' . _ ^ 

. (9) If there. are: no children or their descendants, no father or mother, 
no brothers^ or sisters or their descendants, no husband or wife, and no kin 
capable of inheriting then it escheats to the state. (1963, p. 525, § 1, 
appvd. Sept. 6, 1963) . ' . 
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testator. /When conditions cHange which jwerfe dealt with in an -earlier; wi^l, 
the testato r sh ould h ave a n ew will writterf and destroy the old- one. This 



■process may be^ repeated a number 'of .times during a lifetime/ ' It is important 
. that, a will describe the intent of the testator at the timfe of his death,' for 
the courts attempt to follow thfes^njtruetions given in the wili; as written, 
even though it may -have been written many years prior" to the death of the 
testatot. ' ''' ■ ••■ ^ ■ . " 

..•juvenile' protection' ■ ' ■ *■ ^ ' . , ' . 

Under eariy 'coinmon,j,law there was little 'diff erence between law for young . 
people and as applied tc adults. 'Early common law held that a child under 
the age of 7- years was' not legally responsible f^^^ criminal act. He was. 
felt, to be incapable of an intention to commit a crime. From^age 7 and up, 
/ , the ^chi^d "could be held- liable for crime th^t he - committed . there were 
several cases' when, children under ;ten ^^^^ of age were hung for serious 
crimes:. Th^ general procedure ;was tQ>p^ young offenders into the same 
jails and j^risbris which' held the adult hardened criminals . in the early 
1800's the first refprmatpry^^ s^^^ was established in 

Boston, Massachusetts. ^ 7 - ; \ 

. , The young offender {6 JE;/^ by law; in each- state.. The major-. 

■ • ' ' ' ■ ■ .' ■ ■ ■ ■ ■ V.' "^y- . : ' . ■ - '■ 

ity of these state laws J de delinquent as' ^ child up to age 16 

.or 18 who commits an act that would be a crime if committed by an adult. In 
addition, juveniles ma^^ for , behavior tizIStth is incorrigible or 

uncontrollable, '.f or t^ for being a runaway. 

The firs^cour;t f^^ was established iii^ Chicago^ Illinois , in 

1899.. It was not until 1967 that the United States Supreme Court decided^ 
In re GaSljt , that due process rights under the Four^jeertth Amendment should 
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""/"^flpiy to proceedings i«- juvenile courts where juveniles are found to be ' 
. . delinquent. Prior to ^ydecision in Gault . juvenile court judges' 'aci^pss 
the nation had made tens of thousands' of determinations concerning children 
..who. werie brought before them fdr breaking laws without 'applying due process 
standdrds. In fact, Sfn' d .f ew cases>ypung of fenders were given longer sfentefces 
: for. rehabilitation than the law would have given an adult, for the «ame • - 
/offense. ' ' - - ■ ' • ' ' • • ' 

' Today, the justil^-- system ^.i^ iuvenlle 



qourts, to^insure tliat juveniles benefit from all their ionstitutiorial due 
. ■ process rights before/decisions are .nfkae.U <)nly; a^^ do the 

, courts determine the particular corrective measures necessai^ for each case'. , 
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\Lh^S ESTATE - 17 Ariz. 418, 



767 (1915). 

. r . " ■ 

11. ' ' 



TOPlt^- Ac tdoil involving legal.ity of 

FACTS - The deceased, referred W as M. T. died' leaving ^n unseal^gd 
envelope on the outside . of /^hich she had written/ ^'This4s tny last^/ 
and only will (signed H.T.)l/^ :^lns±de the envelope was a .paper on\ 
which she had ^written in hfeTr otjnf handwriting what was supposed to be. 
befiT will. Theire was no s^gju^fcure on the paper. The envelbpe and ' 
enclosed p^per were offered together In court as the last will and . 
testament of the deceased. ' • 



signed by the perso^ making the 



QUESTION - Must a ic^it ten .will b€ 
will?. / 

DECISION OF COURT S^Ye's.^'^^ inus%be signed by the 

testator and the ;sj[^ature mu on the paper which 'is the will. 

In ^this case the^igbature oh ^the outside of , the envelope isf not 
enough. The si^tature on a, written will is a necfessary part of the 
will and without it. there is *no will. 
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BALYTAT v/ MORRIS -28 Ohio App. 2d 191; 276 N.E.2d 258 (1971) . • 
TOPIC - Action involving right to iriherit. 

FACTS - Emma A. Koehler, by Item II of h^r wlil, executed on July if4, 
,1970, directed the executot of her estate to sell 'aM of her propetty 
and give the proceeds to charity. Her will then st^ed fn. It6m. Ill, - 

I have knowingly, and intentionally failed to make any pcdvision herein 
for my granddaughter, ..SUSAN MORRIS, who-hds shown me no affection ' " 
over the years, 4nd it is my express desire that she In no way share 
in my estate." 

Mrs. .Koehler died testate on August 26, '1970, leaving nb surviving " 
spouse, and^.leaving as her only next of kin lier granddaughter , Susan 
Morris. The lower court found that .-based upon the wording of the yill,' 
Susan Morris could not inherit from her grandmother for the expressed 
exclusion made in Item III operated to leave the. estate to charities. 
In Ohio a statue law requires that when a person w^.lls his estate to 
charity it must be executed more than six months prior to the death 
of the testator. The case "was appealed. 

QUESTION- Ca^ the natural heir to an estate Inherit what the testatdr 
Intended to give to charity In a;^wlll signed one month before death? >^ 

DECISION OF COURT - Yes. The court of appeals foiind that the will 
granting the estate to charities would hav6 to be made iQore than 6ix 
months prior to death. ^ Since the wlil was not jnade six months prior 
to death the estate can. be inherited by* this natural heir , Susan Morrid. 
A testator can disinherit * his heirs ^ahd next of klh Only by leaving 
the property to others. Mere words of disinheritance are not enough 
•whe^ivthe estate is not disposed of by will. The estate is distributed 
under the state's laws of desQen'f and distribution. In this case ^ . 
Susan^ Morris is the next of kin and can inherit thje estate of her 
grandmother. . 
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IN Ri: GAULT - 387 U.S. 1,. 87- S.Ct. U28, 18 L.Ed. 2d 527 (1967). 

TOPIC ^- Action Involvit^g juvenile- proceedings. , , 

FACTS - As . a result of a complaint by a woman neighbor about indecent 
.telephone c^ll s made. to her, Gerald Gault, a 15-year old bgy, was 
placed in the Children's Detention Home. His mother was orally ad- 
vised of the charge, made against Gerald and that a hearing would be 
held the "next day at 3;00 p.m. At the hearing the next day Gerald was 
questioned by- the judge Without being informed of his right to remain 
'silent or his right to have His attorney present. . During a second 
hearing, held t>ne Week later, Gault requested that the woman bringing 
the charge be presient in court, but this request was denied by ' the . 
judge. The judge committed Gault to the State Industrial School for 
a period of six year6 until he became 21, According to the statutes^ 
of the State of Arizona, if Gerald Gault had been 18 years old the 
maximum punishment would have .been only two mont:h"s . ~ 

QUESTION - Do juvenile courts haye a responsibility to apply due 
pro<iess .rights guaranteed under the Constitution? * . 

• ■ - - ., . ■ j» 

DECISION OF COURT - Yes. The United States Supreme Court determined 
• th^t due process rights should be guaranteed in juvenile cour.ts^ in- * 
eluding: (X) notice of charges made; (2) presence of : counsel; (3) 
appointment of counsel if the juvenile cannot afford to hire one; (4)' 
confrontation spf, witnesses ; (5) right against self- incrimination. 
Thia Was a landmark case in that it set the standard for applying dii^: 
p^dcess rights in juvenile' proceedings. ♦ Fourteenth Amendment due 
process rights ghpuld *appjy ip juvenile court proceeflings which may- 
result in the juvenile's commitment to an .institution. 



25 L.Ed. 2d 368 (1970). ' 

TOPIC - Action involving individual's rights in juvenile court proceeding 

FACTS - Samuel Winship> a 12 year old boy, was acpused of haviiig 
stolen $112i00 from a' woman's pocketbook. Winship appeared before- 
juvenile court and was found to be. delinquent • and placed fn a V : 
training school for delinquents, subject , to confinement there for 
possibly as long, as six years. . The juvenile court judge stated-:. ' \ 
that his finding of delinquency was based on the weight o£ the' ' .' 
•evidence presented. > The judge stated that it was no? necessary 
to have proof beyond a 'reasojiable doubt as is required in courts 
wheife an adult is- accused .q£ a crime. The case was appealed to ' . ' 
the United. States Supreme. Court. - / ; 

v.- QUESTION - Ai;^ juyenUe courts required to prove guilt beyond a- 
reasonable, doubt in cases involving criminal acts? '/ ■ ^ 

•■ DECISION OF COURT - Yes. - The United -States Supreme Court held ' 
that juveniles, like adults, are cbu^stitution-ally ^titled to ^ 
proof beyond reasonable doubt when juveniles are charged' with an ^ • 
act which would be a crime when committe:d by an adult. 
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» ' ' ■ ' •. ■ , ■ ■. '. ■ . . 

Legal Process ■ , . • - 

' ' ■: ' '.^ ' . , '. ■ "■• ■ ■ , ' ■ . . ■ ^ ' V • •■ ■'. 

"Bhe legal process can be separated* into two -bas^ civi!}. law and ' 

criminal law. A civil, base involves a. 'dispute, between private cit*izens or 

between the'.government and private, citizens where no crime or criminal 

/penalty is involved.' For example,- if two people are involved in>a fight, 

one or both may be prosecuted' by the state in /ja cri actiibn for assault 

^^nd battery. On the other hand, one may sue'the other in a ciyil case for 

.causing in j<iries. This difference is important. '.f -;* • . " 

\ ■ In civil suit, the court is a me^ns of settling a dispute between, 

' private parties. The dispute must involve some legal 4ight: or responsibility- 

."^ '• . , * . -. • . . . 

tfrhich is 'Claimed to. have been breached By one of the parties and is then to 
.be* settled on the basis of law. In a criminal case the defendant is accused 

'■ ' . ' ' . ■■■ ■ • ' - ' . ' • 

Qf violating a particular law which has been defined as a crime by . the .state 

. ' . ■ '■ -'^ ' ' / • . ' . ■ . ■ , 

or federal government. ^ • 

" ■ •• • ■ . ■.■•,'•* ' • ^ J , . , 

Civil Case * • .. ' 

When; a dispute arises and efforts between the parties to settle their/dif fer- 
ences fail, one party, genetally the complaining party or plaintiff i "will • 
dontact^, a- lawyer . Suppose Julia is injured in ^ an automobile .accident which*, 
she believes was ..John's fault.. John denies -that he was responsible for the 
accident, therefore, he .and "his Insurance company .refuse to pay for Julian's 



medical costs or .for. th& repair of her car. Julia then gets a lawyer to' 
.represent her in the diap.ute. Her lawyer will- listen to her . story of the 
accident, attempt' to determine the extent of , her damages, and then decide : 
what legal, responsibilities Jo'hn may have violated that' would make him ■ 
liable to her. The lawyer will draft a complaint, setting forth the facts " 
he believes will make John liable for Julia's injuries. The complaint is . 
filed with the appropriate court, and a copy is. served on John or his." 
• attorney. • ' '\\:.''. 

Often a lawyer will file a' complaint with a court although he has 
•every hope that the case will never get to trial. There: are . several reasons 
for- this. It indicates he is serious.^nd sets (he^^roces^i in -motion. Se-^ 
condly, every civil action and criminal action is /subject; to a 6tatuti o£ 
tmUcvUon^. This is the period of tim^ following the ^lledeed violation, 
U)lvLch thz plalnUii muMt iHz thz .COmplalYVt. The' theory behind the, statute 
of limitations is that after a periqd of time, witness^i;:iWa^^^ die, or ' 

forget what the^; saw, thus making proof more difficult. ^ Also: while th 
plaintiff is entitled to be reimbursed for losses she has 'suffered, ^he 
is not ent-itled to hold the threat of prosecution over the defendant 's head 
indefinitely. The lawyer ; therefore, - must be very.^ careful to determine 
the date of the accident ank file the complaint within th^^ s limi- " 

tatxons -or the plairrtif * s grievance will ;not, be^h^^ knbw^^<<^- 
that;hB is. being sued he will want to retain a lawyet:-. Often in automobile 
accident cases, John's insurance company, by agreement, will represent 
John in t|^e. proceedings. 

Much of the proceedings then takes place before the case is set for . 
trial. Mpst of ti^e cia^es are settled by compromise between the pa't'ties and 
never come to trial. Usually the attorneys, after' consulting with their , 



•clients, will meet or corr might be aceeptable to 

/their clients and if they are able to agree, the dispute' is settled out of 
.:Court; . ■ . , . ■ •.. , ' • 

Discovery . A. major part of th.e process which takes place before the trial 
is d^coue/iy. During this pre-triai st,age, the parties may' request informa- 
tion from, each other in either writt)^n^3^ o2;,al interrogation^^- or d^jpositions. 
The purpose of discovery is to' narrow lEhe..i^^a£s and to determine what facts 

are^ agreed upon as well as what facts are in dispute. The parties ate re- / 

' ' ..." .■ • .• . . ' ■ . » ■ . ■ . • • . . ■ ' • ■ . . . 

quired by the rules of civil procedure which govern the trial process to 

answer discovery fully and swiftly .1 V* ' 

* . •■ ■■ .V • . ■ .' ■ t . ' ' ■ ■ 

Pre-Trial Conference . Once it becomes clear that the parties canniot agree 

on a settlement, the judge will often hold a pn.Z-tAJMJL' COnlOJiZYldZ with the 
attorneys The. judge has several alternatives at this conference. If he 
sees an.opportiftnity -for settlement, he may wish to encourage, -settlement . 
The judge will have the parties agree on exactly .what issues are' in' dispute 
aiad need to be\ litigated. . These pre-trial processes—discovery and the 
pre-trial conference —remove much of the. Perry Mason aura from the trial. 
The, parties are not permitted to conceal "surprise" issues or witnesses un- 
til the time of trial. . • ' 

Trial.. If the dispute is one of those few which is not settled at the pre- 
' ■ . • ■ ■ ■ ■ ■ .... . ' . 

trial stage, ■ the judge will schedule the case for trial on his docket. It 

is important to understand the function of each of the participants iA the 

trial.YXhe person who f^^s the complaint/is the plaintiff: — -in our case,. 

Juliai Tfirough her. attorney Julia is claiming that John caused hisr injuries. 

for which John is legally responsible. JuAa must be able to prove, that 

• • ' • ■ fi ■ ■ ■ 
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John violated some /espo^slji^lity toward her. such as, that he drove his . 
^ car In a negligent fasHlon and. Is therefore liable. She' must also offer " ' . 
Evidence as to th&^extent of injury she suffered. .For example, she might 
show medical^ expenses 'and loss of income while injured and unable to work. ' 

The defendant is the person who the, plaintiff claijns violated a respon- 
sibility owed to th<^ -plaintiff. . At the trial John will try to introduce 
■ .^y^^s^cf lie. was not negll,gen^, . or that Julia waa .^lso negligent, or :•. '. 

. thatv Julia was not injured to the extent she claims. . The defendant may also 
■, wish- to claim tbat the accident was, in fact, Julia's 'fault; therefore , she 
should be required to pay for his injuries. ' If so, -.he will file, a counter- 
claim. ■ . . . ■ 

■The j-udge has two aentrai' duties in the trial itself. He conducts the 
trial. and makes decisions on the law. If there is no jury, the judge will be_: 
the fact-finder as well. The judge maintains order in the courtroom and rules 
: on the admissibility of evidence. There are strict rules governing what 
testimony and documents may be' presented tO' the trier of fact. These rules ■ 
are designed to ensure tHat the evidence presented is reasonably reliable 
and that it is relevant to the issues in. dispute. Evidence which is unre- 
liaMe, perhaps because it is too far removed from the actual event or /--^ 
unrelated to the is^sues, might confuse or prejudice the jury; thus it wastes" * 
; court :.itlme. The. judge then explains to the jury what it is to do.. . . ■ . 

Right to Trial by Jury . In many cases, the right to trial, by jury is guaran- 
teed . by both the federal"* and state constitutions. The Alabama Constitution, ' 
Article I,, paragraph 6 provides, "That in all criminal prosecutipns. .. in all 
prosecutions by indictment [thfe accused has a right toj. a speedy public trial/ 
by an Impartial jury of the county or district in which the offense was 
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coiranitted. . . Article I, paragraph 11 provides "That /the righ't 6f trial ; . 
by jury shall remain inviolate.." This means that in all criminal cases- and 



in civil cases, where the right to jury trial haa be6n histor/ic^lly allowed, 



it- cannot be interfered with by government. 



/ 



Jury Roll , The juAif^tl (the list of people ^who yflll be c/alied for jury 
--duty) is selected by the jury commission; The Al^bamia st^uce which estab- 
lishes the qualifications of jurors is Alabama Cc/de Title/sO, section 21 
.^(1958) (SuppV 1974) . Thip/statjyte states ,: "..../ ^ jury. Commission' fehall 



place on the jury roll and in the jury box the names of a3/l citizens of the 



county who are generally repdrt?ed to'be honest , and; inteil^gent and are esteemed 
'in the community for tHeir integrity good ^^Aaracfers an^ sound judgment." 

'Moreover, no one under '21, or who is- a"'^*^lt^itual dmnkard," or who due 
to illness is unfit to serve on juries may' be cabled, persons over 65 are 
not irequired. to serve unless they sip choose. ^ ^ 



- - Several fundament al~ch'anges*'lj^ applitcaliTorr of the statute ■ 

in the landmark'^case of White ,v. Crook , ' Ui!i Sv Dist^. 'Ct /, Middle District 'of 
Alabama, 251 F. Supp. 401 (1966) . In ' tHltt /case, i^fed^ court held that the 
jury commission could not function in such/ a-^maniier as to 'exclude most blocks 
from' jury duty. Secondly, the court held /that the s tat e^ could not constitu- . • 
tiohally exclude women from jury service las it had done! prior to this case. 
In 19.66 the Alabama Legislature added a section to. >the Code .[Al^. Code Title ; . 
30, Section-; 21 (1)] which requires that women arid* men arel to be added to jury 
rolls based on the same qualifications.. 

• It should also be noted that people in certain occupations are excused 
from jury duty [Ala. Code 'Title 30, Section 3 (Supp. 1973)].^ The judge may 

also excuse or postpone the servlcp of*any jurorwho offers a good excuse. 

• ■ ■ . . ' " ^ ■' ■ ■ * ' ' ' ' ' ' 

[Ala. Code Title 30, Section 3, "A i(1958).] 
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Prior to a court session which will require i@.ors, the judge draws ; 
the required number of naijies^f ro'm the jury roll. The sheriff sends each 
person a summons- instructing him to report for jury duty on a certain date. 

Grand. and Petit Jury . When the 'jurors reach court* they are divided into • , 
groups from which the jurors for a particular trial are selected.. There' 
are^two ki^^s of juries. • One is the gmnd jury. \ The grand jury issues 
InditimdYlU (a statement that, the grand jury has reviewed evidence against 
. a criminal defendant and.' believes .the case is' strong enough to recfuire that 
the accused be tried) and performs certain other statutory^ functions , such 
as overseeing 'the county jail system. TW jury which hears the evidence 
at a trial is called a ppXct jury. Alabama still retains the historical . 
common law of 12 on a jury. Thprai. are/two methods of ' selecting .the 12 
people who will serve on a particular petit jury. . One method Mways used 
in criminal cases and sometimes civil cases is known as, the 6tJ^uck juAif. 
The attorneys are given a list with an even number, of names, and the law- ' 
yers take tiirn^ striking names from the list tint ir only .12 name > 

; [j-^ the Other method, the attorneys niust ch^allenge a juror to remove 
him ot>-her from the jury. Each attorney is allowed. to challenge a few 
jurors without giving a, reaspn. . Moreover, any. number of jurors may be- ' 
challenged' for. cause. ^Under Alabama Code Title 30, Section 55 (1!958) , ' ; 
there are 12 reasons which^^^OiAw the attorney to demand, a juror not* be - ' 
allowed to serve. These reasons include, for example, close relationship ^ 
of the juror to. a party in the case, s^ome interest in the case by the. juror, 
or the fact that a juror already has a fixed, opinion about the else as to 
guilt or innocence. - r 
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Function of .Jury. The jury's function is to listen to the eyidence and ' 
determine the facts in a' case. The jury members may consider all the • ; / 

testimony as. well Jas the credibility and demeanor of the witnesses. For ^ ^ / 
example, ^.f Julia and John disagree about whether John was speeding at the • ' 
time, of the accident, the jurors would, listen to all testimony of the / 
parties and eye-witnesses and note all- physical evidence such, as skid marks, '/ 
and then determine which version is. accurate. ' 
Steps in a Trial. The steps in a trial generally follow an established 
pattern. If the case is to^be tried before a jury, the jury is first 

selected. The attorney^ may make opening statements , explaining* to / the 

■ _ . ■■ • •. ^ . • ^ . . ■ . ' 

jury what each side expects to prove through the evidence. Next, 'the 
. parties present their evidence. In bur case,^a civil damages- case, the 
. plaintiff will first present all her evidence. The plaintiff carries the • 
burden of establ^Lshing that she has a complaint which the law- will recog- 

""^nize against the defendant.; In other words, the plaintiff, must show that 
the injury, she complains of arose from a violation of a legal obligation ' 
owed her by the defe^ndant. If she does not meet this burden, the defendant 

"^is entitled to a directed verdict. , When the plaintiff finishes, theMefen^ 
dan t may present his evidence .- He may present evidence"^ showing that he ' 
did not do what the plaintiff claims he did, or he may try to show that the 



plaintiff, was also at fault. 

. • ' ' •■ ■• * ■ . . • , . . • 

As each party presents-, a witness, the attorney asks th^ witness ques- 
tions to elicit information about the fact in ^controversy This i^' known -^as 
, direct examination i When the attorney completes questioning his own witness, 
the attorney for the other side is entitled iocTOSS-examine ttie witness; 
-Under current court procedure, attorneys are allowed much 'more leeway on 
cross-examination than on direct exkmination. The theory is that if one 
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party calls a v^itness, then: that party expects the witness to:. present 
favorable evidence f^or him and to vouch for, the' witness's character. 
Oh- the. other hand,., in cross-^examining the ^witness the attorney hopes 
to show inconsistencies in the , te^,tiInony, /or that the witness might be" 
mistaken, or that for sbme go.bd reason the jury shoul'd not trust the wit- 
ness '^^estimony. * . ■ . •. . 

IVhen all the evidence by both pa'-r ties has been presented, each attorney 
may make a- closing argument to the jury. In the argument the attorney will 
try to Sum Aip the^ evidence and explain how and why the evidence favors his: 
or her sid^ of the case. , . , . , . 

At this point, rthe judge will .charge the. jury, explaining to the jurors 
whart legal principles they should 'follow- in deciding the issues in dispute. 
The jurors thei> go tfo a private room to consider the evidence. The jurors 
^theoretically attempt -'to resolve disputed 'facts and, using'-thfese conclusions,- 
re^nder a verdict based on the judge's charge. All 12 jurors must agree on- 
■^the verdict. . They are not supposed tq compromise among .themselves. If the * 
jurors ^.canno^t agree, the trial eitds with a "hu^ig" jury. When \he jury . ' 
reaches a. verdict, they return to the courtrbom to deliver their verdict . 
to the judge and the parties. . - . . ^ 

The losing party may^ decide that, due to some^^spect of the trial, the. 
verdict should, not stand. If. so, that party may choose to -appeal. The time 
allowed for the appeal and - the court to which the appeal is.. taken aire govelrned ' 
by. law .-. T^^ party must . set forth very clearly why the verdrct should 

be overturfied. The burden is on the appealing party (the ^pellant) to !show 
where the error was mad^.* * . ' . 

, If the appellate court takes the case on. appeal, it ^loes not retry the * 
case. Instead, it reviews* the records including pleadings , • transcripts of 



the triaj.'and the proceedings at 'thd' trial level ' to see If in ^ytor vra& ' 
made. No new evidence may be intrpSuce4>^afe the" appellate leVfel-^ vNewl^ •. 
discovered evidence in a civil case is a. basis rfor setting aside/ thfier-. 
diet within a certain period' after the original .trial . , 

If the- appellate -court decides to overturn .th^ verdict , several courses 
of action are possilile, 'It may simply Wrtum the verdict, .returning the> 
parties^to thfir pre-trial statusj . or may remand the c^e (sending it 
back to tThe trial, court with orders to enter a certain verdict or to carry 
out 'certain instructions,, such' as hearing more evidence^op a particular 
pointT. A partjf may continue to /appeal as long>^^ he can find grounds; and 

. ■ •• ... ■ . ^. ■ . ■ -iTi'- ' . 

perhaps of more importance, can af ford tb -pay for it. Many iitigaiitsv find • 

^ ■ ■ , ■ . • ■ - . ■'•■■'■•/ ' • 

the appellate process prohibitively expensive. , /' V 



Legal Aid /'^ ■ -, ''"/,■'/.■ \ ' 

In many states legal, services are provided free of* charge to indigent- 
individijj^is who have civil, as ppposed ta c'rimin'al> legal pirbblems. These/ 
free legal services are provided by "Legal. Aid Societies*' or ^' Legal, Aid 
Clinics. Although they may take on many different forms in- the various 
states^ generally they are . of. two categories : legal aid* programs proyided .. 
f^or by the Federal Government under the Legal Services Corporation, and ^ 
legal aid programs provided for by state or. private funds. In many instances 
local bar associations are involved in the actual operation .of the programs. 
The basic idea behind the programs is , to provide, assistance to those citizens 
who c^not afford to pay for the services of a private attorney but who have 
nejpd for legal^services in civil tnatters such as consumer complaint's, domes ti 
problems, debtor/creditor problems, landlord/ tenant disputes,, and the like. : ' 
Seryi/ces are provided to indigents by competent at tolhieys. who are employed-,, 
full time. by t:he-legal services program. . ' » ■ 



CR I Fl I NAL PROCEDURE 



Felonies and Misdemeanors 



Criminal offenses are (Jivided into two major categories: felonies and . 
misdemeanors. Felonies are generally those crimes considered, mor^^ serious 



A- 



in-natural The classic definition of :.a f elbny is a crime punishable by ., 
more thaii bne year and oxie day in. prison. In'^the^event that a person is 
convicted of a felotiy^even if the^ sentence is suspended, he loses the 
•rijght' tjo vote, -to own 'a>:gun and to run for public^ off ice. He loses the 
opportunity of ever being a licensed doctor, dentist, CPA, engineer, law- 
yer, architect, realtor , osteopath, physical therapiist , ptivate detective, 
pharmacist, school teachet, barber, funeral director, tnasseur or stock 
broicer. He can nevei;'6b^tain a job where he has to be bonded or licensed. 
He cannot enlist in any military service and he cannot work for the city, 

»'."■'"'■ '■ ' ■ ■ ■ ' ■ V. " ■ - ■ -. ■ , 

coun'ty, or.* federal .government. * a . 

Lesser off enses. are. called misdemeanors. One example of a misdemeanor 

'•' ■ * . • ' ■ . ■ ' ■ . ' ■ 

with ^whlch toost. people come, in contractus ^traffic violation.. Misdemeanors 

are usually accomi^anied by smaller fines/and short terms of imprisonment, ' 

knd they are viewed by the public as ;less' serious. Moreover, misdemeanors 

are notT usually* accompanied by the civil disabilities, such as los^.of 

' '■ . . « * . * 
voting rights, which follows conviction for a felony. ^ 

A Ctime is Committed .. When a person is charged with a crime he must contenci 
with the entire law enforcement structure. The original arrest (or suirajions 




in. the case, of a minor traffic violation) will be .made by a. law enforcement 
. officer. The duties of the officer toward the accused are discussed below.i 
. . ■ The government has its. own staff of attorneys to prepare and prosecute 
■ the case against., the accused.; At the local level this, staff is , known as" : 
the district attorney's, office. A state'has an attorney general, and the 
federal government has the justice department. This staff prepares .the 
case against the- d.efenaant" and prosecutes the case for the government at 
; trial.. 

If the district attorney believes he has enough evidence to make a 
.case against a defendant charged with a serious crime, this information is 
presented to the" grand' jury.; .-T|ife^and jury's jfjjnction is to decide whether- 
the evidence against 'the defendant is sufficient to Justify a trital. : . If .-i ^ 
the grand jury decides there is enough evidence, it issues a t/iuz bUZi and. 
the defendant is-lndldtzd for. the offense charged. If. there is'^not eijiough 
evidence against the defendant, bUZ is Issued and the defe^id.ant is . 

discharged. '^V ^ • ! - 

■At the time of arrest, the accused person has "a number of rights which 
mus-t. be observed by the arresting of ficer. First, the officer ^must have 
pKobahlz ccaiiZ (good reasons) to believe that the person being arrested has. 
cdmmitted a crime. Ordinarily this .requires that, the of ficer obtain a U)cmani: 
'ftom a judge or magistrate/ This means that the of ficer presents his reasons 
to -a judicial officer who agrees that the reasons; are good ones and he autho- 
rizes. the arrest. In some limited circumstances, a law enforcement office^. can 
make an arrest without a warrant; for example ^ when he sees the act committed. 
These basic requirements * are constitutionally guaranteed by the Fourth Amendment 
of the United States Constitution: 

"The right of the people to be secure in their persons homes, • 

■. ;■ .w-": .214 : ■ 



. papers and effects, against unreasonable searches and seizures, 

shall not be violated, arid no warrants shall issue,, but upon . •. 
probable cause, supported by oath or affirmatlod, and particu- 
larly describing the place to be searched, and the persons or 
things to be seized," , .. . 

Arrest , At the time of arrest, casie law has recognized -certain rights which ' ' 
the accused is, entitled to know immediately xxpoxi arrest. These have becdtae . 
known as the Miranda watnings because the requtremerit. was first stated in' the 
case of .Miranda V, Arizona , 384 uls, 436, 86 S,Ct, 1602, 16 L,Ed,2d 694 (1966), 
In that case the accused was taken !int6 a r,o6m and questioned by law enforce- 



ment officials. The U, S', Suprein^ Court held that When a persiri is accused, . 
he mus.t be told that he has '"the right to. rfeflj|^^^ilent iYi order to avoid making 
se^f-incriminating statements, that* any statement made by the accused may be 
used against him and that he .is entitled to an attorney, If the accused makes, 
any statisment without having been infbmed of these rights, such statements \' . 
may not be used by the prosecution, ; Th6 'accused "may vaive' theseV rights only 
if he understands thev rights and knbwirfgly and intelligently gives them up. 

Arraignment , When a.persbn^is arrested, ^J*€may be held in confiriement until. 
aA^ai.gnmznt.^ time that any accused is allowed ■ , 

to answer to '''Ehe, charges brought against him, ' - . • 

. ■ ■ ■'^ 

Bail , There is often a long wait after afr;41gnmeni: before trail so the 
accused may wish to be released pending trial. The judge has the discretion 
to arrange for faac£. Ball is a security bond designed to ensure that the 
accus^will appear at trial, ^T^e judge -^ets the amount of bail^ d^pendi^g • 
on t^e seriousness of ^ the offense' and the trustworthiness of the acciised. 



In some cases , tha. accused;.will be released on the promise to show up at .^" 
;.the. trial.; This -is known as releasing k' pers^)U;.J>n ..his':.?^ recoLriizanceV 
-It is unconstitutional to set excessively high- b'ail/ ' . v 

In practice most people.buy ,a. bond from a bailAbonds.man. -For a'~cer- . 
..tain'amount of money depending- on' severa^'f act'S'rs , such as the;_kmount" ^o^.; ''l 
;the ba^l and thfe security the accused ean\ut up " the bail bondsman promises 
^ to -pay the •full amoAint of ^ the-ball if ' accused" disappears bef ore'Vriair', 
>\5ome people beiieVe £hat,^the 'bail sylVem ^unfairly ^^.d^ ^oor. 
people who have little money to meet b^li oi- notM;ig bf :suffi.cil.ferit value to 



secure a -bond. 



^. Pleal^argainin^V .Another, procedure' w.hioh^^ the actual'trial is .known/ 

as. p£eaba^gatn^ng. This., means that the acxrfsed t^ill be . given a chance to 
pl^ad guilty to a less serious offense than- .the one for' which . he is to be , , 

tried. ' There is much .controversy, about, this procedure.. . The accused aud liia' 

v. < '■■ - ■.. ■ 'y ' : . ' ■ . ■. ■ ' ■;■ . . " • ^ ■ 

^^attorney. may feel that the' c^se -againstfVtbe accused .is- strong; therefore, « 

H 'K^°5' worth' the-.risk' to go ..to .trial and risk ■ a more sejvere' sentence; ' The 

. ■ ■ i; ' '■ ■ ■ ■'. .: ,.■ ■ ■ ■■ , _ ■ : .. . 

•overcrowd^tig of . the .crimitial^/dockets makes , it^ almost impossible' 'to'" try ev^rv 
;case, 60 , courts -and prosecutors may be happy not_ to. hWe to spend the timJ 
at t-rial. On the .other- hand,; it is '^easy ;4:o see how;a;::i4en(^^^ 
pressured' to accept the certainty of a/short^r sentence rather than risk 
cenviction at trial even if, he 4s'" innocent . ' > ' 



Cons-tituti onal Safeguafds ,: /At the trial th^\rr',,^^r\ a^r^n'^^ to. certain 

' " ■ ■ : ■ ■ ■ ' "- - ' ' .'" ' ' ■ V ■ ' ■ '. 

saif eguards Of coristit^tidnal^ nature^^^ The first of- these was' originally " 

established in* the case of Gideon^ y., Wainwright. ,' 3.72 U.^. -335^ 83' S.Ct. 792, 

9 L.Ed, 2d 795 (1963). In that case, Gideon';was^ charged with burglary . 



(a ;f elony) and convicted. At his trial he reqvesfeed that the courf appoint . 
a laVyer to represent him becausia he could not afford to hire one. The court 

".V: J ■ . . .■ • . ■ . , ' , , • . ' ■ 

refiiged because under {existing state case law the constitution had not been 
interpreted as requiring appointed counsel to ensure due process of law. The 
Sixth Amendment' *Qf the U, S, Constitution provides the right to counsel, so 
.•federal , courts had been required to appoint counsel .-rlGideon felt- that the 
,;tequirement a:lso applied to state proceedings through the Fourteenth Amendment. 
Writing for the majority, Justice Black said^ 

"Reason and reflection require us to recognize that in our . v *. 

"1: adversary system of criminal justice', any person haled into 

court, who is too poor to hire a lawyer, cannot be assured a . 
fair trial unless 'counsel is provided for him,", 
Gideon had spent much time in jail. He became what is known as a jail?- 

house la^er, investigating for himselif ways to prove that he did not receive 

■ . ••' ■ V . • ,, . ' ■ ■■■ ■■ Ov'- ; ■ - ..... . ;, ■ [ ; \ 

a ¥air trial. The Supreme Court acted as a 'res\;lt of a letter Gideon wrote • 
to the coQrt:. explaining his situation, . 

" The purpose of a criminal' trial is . different from a civil trial. In a - - . 
crimiinal-^ trial , the jury" must believe that the . defendant is guilty ' beyong a 
likaeoriable doubt. This means that: .the jurdi's musf have no JtZClSonabZz reser- 
vations about. th6 defendant's guilt. Generally, a unanimous. verdict is 
required to; d^hyict. . . ; 

^ ■ • ■ ' ..-7 „ • ■ ■ ^ 

One important point about all trials, but of special importance in 
criminal trials, is the pnlv^tige.d relationship between a client and the ; 
attorney^ Many things that the client tells the attorney are confidential, 
.and the attorney cannot be forced to disclose them,. It is . a breach .of • ' 
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.;. .ethics for an attorney to .tell confidential iriformation.' ; • 
The attorney's job inr a criminal tjiaL is to m'ake surt thai the de- 
• fendant deceives a fair trial. .TOe attorney does nbt have^ to '^rove th^t- ' ^ ; 
his Client is innocent, but he must raise, a ^dasonable doubt : in the mirids ]\ 
of the -jurors that the defendant committed the act in question. ' ' [. 

The roles of the judgi and.jury, are .simtlar to 'those in a civil : \ 
atrial; however, there are some differences 'The' jui^y decides whet^ 
defendant is innocent i guilty, and: ^hd judge usually.may set the sentence 
within the limits established for the- particular crllne . , In'; capital, .cases . 
prior to juiman^y^ L.Ed.2i; 346 . ^ ^ ' 

■ a972H the::jtiry-had"to 'recoiimi6n^;|^^^ ^^^^ 
sentence anyone to^^e^^h; v^^^-^. say: th^t ; capital puriish- 

ment^is unconstjj^iia^^^^ but' that as applied it did ;discriminate. ^ 

. No^e d^ draft, and apply . a constitutional capital 

^ishi^4nt _law. The Court held that the death sentence in the cases befor^ > 
^ them^ cruel ahd unusual. as ^applied: Some ; of thfe justi^^es/thought /that the 
^deatb. penalty would violate the Eighth^Amendment. ' dther 

Capital punishment , was inflicted almost' exclusively, upoti- the ::poor:^ ti.e:'blaQ^ 
and the uneducated. What. ds the purpose of criminal ,l^f: ;. Is; it -^to re^^^ 
tate? : . Is it. to. punish? ' is it to remove from, society^ by jail ;or e^^cuti^^ 
those who so misbehave? " 
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Corrections d,s=^hat part of the legal systeni that attempts tOr improve . 
the behavior of adult of fende'rV- and juvein'^^^^ Its functions j 

occur after, the criminal courts ha^^ (ietermineil a person to be guilty of law 
violation. History indicates that society has always taken action aginst \ 
those who have 'brolcen^its rules or laws. It has concluded this is the best 
way to protect and preserve itself .r The logic is for society not to be \ ., 
constantly protecting .itself from. t*lie'* 6am^ person (s ) ; committing the same 
offehse(s) over and. over.- :; ;.Thu^^^^^^^ purpose of the correction program 

is to reform the offender. v " ; 

In this study you have become acquainted with the. types of punishment 
that different cultures have used throughout the centuries. Some were ex- 
■ tremely hars"h and cruel while others appeared to be foolish and meaningless. 

■ ' Crime and crime prevention have always been the concern. of the community. 
'What raiakes a criminal? Why does, a person commit a crime*? What is needed ■ 
in order to promote a crime-fre^./societ^ It is usually admittied that there ' 
seems tp- lie no . easy expiration as to why some individuals become criminals. 
The truth is that under certain circumstances some, peo^)le will act and then, 
you have "instant" crime. . ' • / / 

The search for causes is important since prescribing corrective treatment 
depends upon an u^erstanding of what caused that particular conduct in. the 
fir«t place. Today, we are deeply involved in examining what type of correc- 
tion the off end^^^ receive. Should it be. punishment to fit the crime 
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or ahould It be corrective: measures to fit the criminal? There are constant 
■debatea and differences of opinion concerning what is just punishment. >For ' 
---exampT6-;-tak-m¥pit-il-^fe^^^^^ 

^""^^f^^.^^?"^^' (1). It assists in preventing crimes by other ' • 
members of society. (2) the person convicted is beyond hope. (3). policemen, 
will be protected, (4) a life sentence would give the off.ender the opportunity 
Xo be paroled and to repeat his criminal beh^ior. and (5) long-terin' confine- 

> . • - . • • • . ■ • • . ' ■ ' 

ment is cruel and presents a danger to correctional officers. . 

Those against the death penalty claim that ' the following points argue 
against its .usefulness: (1) Man cannot conceive -of his own death, (2) many ■ 
y capital. offenses are committed under impulse, <3) 'not many capital offenders • 
■ are habitual criminals, and (4) it does not deter others, 'v 

Essentially, contemporary correction consists of. the following: the jail ^ 
system, courts, state, and federal and a variety of community programs pther than 
probation and parole (work-release, study-release, home fur loughs , etc .). The 
value of these efforts to correct is .being constantly studied. ^ ■ 

PROBATION 

Probation occurs when the convicted offender is formally placed under the . 

supervision of court personnel, usually a probation officer. The time the. 

offender serves under probation supervision averages about three years, though 

: it may be shorter or longer. General practice, is for the 'period not to exceed ■ 
•five:--years..- ' 

. - Some interesting facts, regarding ..probation are: 

1. More than half of the adult offenders in correctional caseloads are ' 
on probation. " / I . 
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2. Approximately 75 percent of all convictions result in probation. ^ 

3. Th(B costs of probation are from 1/10 to 1/13 the cost of imprisonment. 



4. The first probation law was passed by Massachusetts in 1878, - Vermbnt 

■' ■'' ' • . ^ ■ . ■ • ■ ■ ■ . ■. - 

wis the next state to pass a probation law in 1898 • .Today .all states, have . 
both adult and ju^nile probation laws, including the federal system, 

■ . . •. • . ' ■ ■• ■ ' . .i ■ ' ' ■ ' ' ■ ' . "' . . .■ ' V" ' . ■ ■ ■' ■ 

PAROLE-' ■ : ■ : ■ 

■. ■ ■ ; ■ • ■ ■ ■ V ,: ■■ ' ,■ . / ■ ■ .■ . ... V- ; ■; . • ■; 

This occurs when a; convicted criminal is released from prison before his 
sentence is completed.^ He is then placed on suspension and supervised for 
a period of time. If he does not violate the conditions of parole he will 
complete his sentence in this manner. If he does violate this agreement he 
may be returned to prison to complete i*his term in jail. 

■PARDON .... 

A chief executive, governor of a state or president of the United States, 
grants a pardon which serves ^as an automatic release of the offender from 
prison and an excusal f rom his sentence. This was used quite frequently when 
the death sentence wias imposed .and there was reason to believe that the con- 

victed party might be innocent. - » 

•* "• " . • ■ . . • , ' " 

COMMUNITY PROGRAMS 

Work-Release /Study^-Release . Under these programs convicted persons^ may 
be permitted to" work or study within the community during the daytime. They 
are usually transported by prison bus|r to and fr on? the place of work or the 
educational center. They are returned to prison at night. A 

. Home Furloughs . This permits the convicted persoiB who hiaye 'good behavior 



records to receive ieaves.of absenc^ from prison to visit their homes and 
-familiesr' 



The major emphasis today as it relates to crime and punishment is con- 
cerned with understanding what causes the person to' become a criminal, the 
best ways in which he can crime from occurring and, finally, the most 

productive methods of correction. All of this requires constant attentioA 
and the best efforts from all of .us. A civilization advances only when people 
want to correct problems/^nd are eager to become involved in finding the 
right, solutions. If we understand the issues then we are better prepared to : ' 
make contributions that will he beneficial to everyone. 
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GLOSSARY 



ACQUITTAL :~-A:-setting--freei:from--.the_charge_-of--an_o^f^ 

or other legal process, v 

ADJACENT:. To lie near; not distant; having a common bolder. 

AGGRESSOR: One that begins a ciuarrel or an attack. . 

APPEAL: A legal proceeding by .which a case is brought from a lower court to 
. higher court for rehearing. / ^ ^ 

AJ^PELLATE: Having the power to review the judgment of another court,. 

'ARRAIGNMENT: Calling a prisoner before a court to hear the charges brought 
' -against him V- 

ARTICULATE: Able to speak Weil; well presented,/ To join together. j . 
ASCERTAIN: To find out or le^ with certainty. 

ASSESS: To charge, with a tax, f ineV or other payment. To evaluate for 
taxation. . ' 

ASSESSMENT: The amount assessed. 

ASSAULT: A threat to injure another person whether by word or deed under 
circumstanbes Intended to produce fear. . , 

ATONE: To make amends ; to supply satisfaction for. 

BAIL: A sum of money or. a bond given to a* court to guarantee the' appearance 
of a prisoner in order to obtain his release from jail. 

BAILMENT: The temporary transfer of personal property from one person to 

another with the understdhding that it will be returned when the purpose 
of the transfer has been completed. ' 

BATTERY: Tfee unlawful beating or use of force upon a person vrlthout his 
consent. 

BODKIN: A sharp, slender instrument for piercing holes. . 

BREACH: Breaking a law or the violation of a legaj(. duty. • 

CANON: A rule or a body of rules of faith and; practices passed by a church 
council.. ^ . ■, . . . 

r'' ' ' ' 

CHARTER: A written Instrument of 'contract (as a deed) executed in due form. 
A grant or guarantee of rights, -or privileges from the sovereign power, 
of a state or country. . .. • ■ ■ 
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■V ■ CI^StlSE : ^ to -inf lict_.pimishment- -as by whipp'^ng. 
_-CImENRy-^ -All- the-citi-znes -of-a-certai 



"^^^1:^!*"n "^^^ system_pf law based on written statutes or codes rather 

cit^in f The term is also used to show that no 

. criminal act or law is, involved. . 

^'^^'^^Lrll;^ ^""^^ °^ ordained to the service of God in the Christian 



-:^°^^'Vr^urer'"^''^^ ^ bod/ of .law. A system of principles ' ; 

COMMON LAW: The system of law based on court. decisions instead 6fldws 
passed by a legislature or similar body. 

.i^"^COMPENSATE: To make proper payment. • 
-'COMPENSATION: Payment. / 

COMPLEX: Difficult to un4erst^^^^^^ 

.^CONFINEMENT: The state of b^ing shut up or imprisoned. ^ 

CONSTITUTIONAL: In accordance with or authorized by the constitution of 
. a state or society. . - \ - 

CONTRACT: A promise or a set 'of promises for which one is. legally responsibie. 

CONVENED: To come together in a group " . 

COUNCIL: A governing body of a city, community, or corporation" ^ ; 

COVENANT: , A written agreement, or promise. 

V ^'^^'^"fo^ed"^^^^ "^^^ in'business matters, or one to whom money ' 

CREED: A set of fundamental beliefs. 

CULPRIT: One accused or guilty of a Crime or fault. • 

DECREED: To command by: decree. Decree - .an order usually having the force 
OX xaWa. \j 

DEFENDANT: . A person required to make answer in a legal action or suit 
DENOUNCE: To inform against; to pronounce evil. ' ' 

DEPUTY: A person who acts . for another'^ in the running, of a public office. ' 



v6RI£yANCE.i_^-A_itfrQn^ 

HERESIES: \jAct^ conflict, with teachings of the church. 

HORDfi : A';larg^^ swarm-.. \ V 

.•HOSTILITY:., Marked. wi-th ynfifendliness^^o^ warfare. 
HUMILIATIONrv To made' to «feel inferior or to lovyer ones ^self pride. 
HYSTER lAryVUnfcontro lied fear ^ • . . . \ "\ ' ' 

ILLICITif Unlawful;? not permitted. * " . ^ . " 

IMMUNITY: Protected against;^ free from penalty*. . 

IMPARTIAL: Not s'howing fdvdr of one above another. ' * 

INDICT: to charge with a crime or an offense. ' • ^ . • ; 

JNblGENT: A poot person; a person without property or money... 
INHUMANE: Gruel; brutal. 

INTANGIBLE: Th^t which .is honphysical and not subject to .b^n^ ito^^ 
such as air, honesty> good will, eftci / • 

.' " ■ ■ ; ■ . ' .'■ - ■ '■ ' ■ ■ . . ■' . ■ '■ ■ ' _ • , '. ■ ' ■, ■ : .' :■ ■- ■ . ■ ■ 

INTERPRETER: One who exptains of mdkes-clear. * 

INTESTATE: The status of having difed_ wij^hCLUt leaving a wiil. ^ ^ > 

tNTOLERANCE:' Unwilling or unable" to. endure or bear- * . .. v 

JEOPARDY: ^Danger of death, lolis or injury... the peril in whieh^a^'-^ 
. person, is. placed when on trial fair a crime. . ! 

JUDlCIALv Pertiainirig.' to courts pt . \ 

JURISDICTION.:-^ The legal -autharity of a court to try a case; ■■ppwer of* 
/ those in authority. " . • . y: ' ^ / 

LANDLORD: A persoji who owns and fents/real estate. ^ "^^^v^*^^ ^ 



LARCENY: the unla.wful taking of person property. (Grand, or peit|)r/.. . 
. . according to value of item taken.) */ *. W^.-' 

LAY* CITIZEN :o One- not trained or. educated in a profession or special 
branch of knowledge. 

LEEWAY: Additional /space or time to permit greater freedom of action. 



• DIFFERENtiATION:-- To make"^ dlfif^rente^-i^ ■ 
^-DISCRBTiON: Jndiyidual choice or judgment; * . > 



WSCRIMINAT^: To make a diffferericfe in treatment or favor. 

> . DOCKET:/ A Ust. of cases and the d 

EMETiC: Something given ttf someone t^ cause vomiting,. * 

EMINENT DOMAIN: thfe ppwer of a government to take, private property fdr 
' .. publi owner. 

. ENACTT To establish by law. ' . v . . * 

ENDOW: To furnish; or equip, as vrith talents or natural gifts. 

. ESTATE: Ail property one owns (^r has an interest in. 

.'EVICT: To legally remove a petspn (usually a tenant) from real property. 

EXECUTIVE: An individual; or a grdUp responsible affairs' 
of a government or a business. * ' . 

EXPLOIT: To use meanly for one's own gain advantage;'' 

EpEfeMlNATE: Completely destro^^l^ : . ' ' • 

FACTION;. A grdup of people dperati-ng within, and often in bjppdsition t^ 
a larger group to gain its own way. . / . \ - ^ ^ . 

FELON: A pel-son/convicted of a fei^^^ 

^ .FfeLONY:. A seripus crime that requires a sentence tg a ffederal or a sta^ltg^ 
* ' ptisoh for a year; or more. * - . : 

FaRESEEABLE:.>That which can advance or before -it* happens . 

FOtWAtlVE: * Pertaining to early, develo'pme^^^^ 

FRANCHISE: A special ptivilege giVen by the government to-a pkrticulat. 
person or peopile, . ; . : ' > 

GALLOWS: 'A framework; used to harig a convicted persoil:. 

. ^ GRAND JURY: A group 0^ ranging from 12 to 24 in riumber, ; who , 

listen to evidence presented by a prosecuting attorney and dfecide 
if criminal charges should be made against a person; 

GRATUITOUS:,. Given^wlthout requirement of ^paym^nt or retu;rn.; '!free. * r 



LEGISLATURE: A body of public officials" that has the authority to make 

- laws,; ■■ .• . • ■ ":' ' y V . • ^ 



~^E^IIENT :~ Not " steriT of severe;" mTd: " " "7 ' " f" — ------ - — --- - - 

LESSEE: A tenant;. the person who leases property from the owner 

: LESSOR: A landlord; the person, who owns and leases property to a tenant. 

•LIABILITY: Something that prevents success; a disadvantage. 
LIABLE: Legally responsible.' 

LIBEL: A statement or picture that damages^^ a sperson' s reputation. 
LIBERAL: Having beliefs or policies fav;oring reform; plentiful. 

LICENSEE: A person who possess a license. 

« • ■ ■ ■ ♦ ■ ' ■• ■ jd ■ ■ 

LIEN: A claim against property. • 

LITIGANT: A party to a lawsuit. . : \ • 

LITIGATION: The carrying, on of a. lawsuit. . • ' 

MAGISTRATE: A public official with the power to manage arp enforce the 

MARTIAL LAW:^ A temporary control of land and people by the military. 
MEAGER: -Smali^ lacking in strength 

METALLURGIST: One who works with metals and alloys for the purpose of 
developing or improving them. 

MIGRATE: The move from one. country -or region to Settle in another. ' ■ \ 

MORALITY: Conforming to the standards of right or proper, -conduct; the 
(quality of being ^^righteous . 

MUTINOUS: Showing qualities of rebellion or revolt. 

NAUSEATE: To malce sick at the stomach, often accompanied with- vomiting. 

NEGLIGENCE: The failure to ase reasonable care to avoid accidents or 
injuries to self pr others. 

NOTORIOUS:- Widely known; and usually disapproved of . 

OBSCENE: That which of fends; one* s sense of decency. . . . 

ORDINANCE: An order or. law of a city. " ^ 
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PARISH:. The geographic area served by a church. 

' ; ' ... • • ' • . . . ■ 

.-PENAL : Pertaining "to 'p^^^ 



PENDING: \Waitihg to be sett(led. 
PERJURY: Lying under oath, 
. PERSISTENT: . Not quitting. 

PERSONAL PROPERTY : A ipe^csfifh^ s possessions that can be moved suqh as 
■ \. / furniture, clothing, . bicycleV etc. • 

: PEtTY: Minor; being less important. \ . . 

PLAINTIFF: A person who brings a lawsuit. • 

PRECEDENT: A^'cpurt decision, that sets an example to be followed in 
similar cases. 

PRESCRIBE: To set down as direction or rule to be followed. 

PRESTIGE: Importance or respect given because of : wealth or power/ 

PRESUMPTION: That which may be taken for granted to be true until proved 
to* be untrue/. - 

• PROHIBITIVE: Preventing the sale, purchase, "etc. / of something. »'a 
'PROPRIETOR: Owner; A person having exclusive title to.^nythingv 
-cREAL PROPERTY r^AIl land and buildings which are held for life;- S^^^ 
REFEftRAL: The act or instance of referring. / 
RELINQUISH: To let go of ; to. give up. " " - 

REMAND: To send a case back to a lower court for further action- 
RENDER: To give; to return. ' ^ ■ 

SEDITION! Action which prdmotes discontent, intended to bring about 
the overthrow of a government. 

; SELF-INCRIMINATION: To imply the guilt or wrongdoing of oneself. 

SEVERITY: The quality of being severe; harsh or cruel treatment/ 

.SLANDER:\ Spoken, words of ^^a false/n^ to damage another ' s 

^ ' ■ 'reputation. ■■ ' •/•, 

<. • ■' ' ■■ ■ ' ' 

SMATTER: To talk-^of, study or use superf ix:iany. / 
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SOVEREIGN: A person or governing body in whom power or authority is vested 

SUMMONS: A written notice to a person that he must appear in court on a •* 
specified day. ■ 

SUPREMACY : .The statfe-of being supreme. 

SUPREME:. Highe^st- power or authority. • '1 i- 

. :TAB00:. Any reistrictibn or ban founded on custom or ^^^^V^ convention. ? 

TANGIBLE: Descriptive* of Something which mky be felt or touched. 

TENANT A person who r^nts real, estate from the owner. ' ' ■ 

' TERMINATION: ' The end; finish. • • 

TESTATE: The status of haying a lyill prepared before death. . - 

TINKER: One who does repairing woijk of any. kind. 

TORT: Wrong done by one person to another. . 

TRANSCRIPT: A written copy. " ; V 

.... * ■ ' ' ■ . ■ ' ■ . . 

TRESPASS: Any breaking of the law. I 

■/\tRIBUNAL.:...;:A..court:.:.^.._ -^^^^ • 

vUNAVAILING: Unsucces^sful; futile.. V 

VAGABOND: Tramp^r one without a ^settled home, V / * r 

VAGRANT: Tramp; on^ without a settled home. ^ :' 

VALID: Good; legally proper.- ■ 

, yENTUREt-' To proceed despite danger. ' 

VERDICT: .The decision of a jury concerning: matters given to it in' a trial, 

l\fAGER: To make a bet . ^ ^ • ; : ' " 
IVAIVE: To abandon a rigllt or pivilege. 

WjVRRANT: A written document issued by a judg!e aiithorizin^ the arrest . of 

v*^t. .a ; person. ^ ' . ■■!%: .''v" " ;^ 

WARRANTY: A guarantee on land or goods made by the seilfer to the buyer. 
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ADDENDUM 




FEDERAL JUDICIAL SYSTEM 



%«ilh federal and 
> lucal Jiiri^irtton 



lDi\tricl of Columbia 

.. C.iiiiil Z|)ne . 
■ G(iiim) 



Supreme Court 
of the United Slates 



U. S. Courts of Appeal 
(11 CircuNs) 



Administnitlve 
. Quasi-Judicial 
Afiencies- 



(Tax Court. Federal 
Trade ConirniiTTOn.- 
National Labor 
Relations Board, Etc.) 



U. S. DMrlct Courts 
with federal 
Jurisdiclibn only 



(88 districts in 50 
Slales^nd Puerto Rico) 



^. Court uf Cu%lonlS^ 
■ fv.Jind Patent Appeals 



C'u^uins Court 



Court of Claims 



Direct Appi'iils from 
Stale Couiis in SO Slates 
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COURT -OF 

CIVIL 
AiPPEALS 



' ALABAMA COURT. SYSTEM 
■ UNDER JUDICIAL ARTICLE 




•COURT OF 
CRIMINAL 
APPEALS, 



CIRCUIT COURTS 



PROBATE 
COURTS 





■ : ^1.^ 








DISTRICT COURTS 
















■■ ' . . ' ■ ■ 






MUNICIPAL COURTS 




< . 








■"'''Ay 











No. 



Rmlved in dfflce 




day' of 

r ■ 



19 



Sheriff 



Executed by serving cop . 

' ' . / • ' ■ i •■ ■ ■ 

of the within Summons and Complaint on 
Defendant thii the day of 

^' 19 ■ 



Sheriff 



tiMmm John Jonea 



Addma 900 Dexter Avenue 

Montgomery, Alabama 



PlainUff 



Name 



Address 100 Adams AvenUe 

Montgomery, Alabama 

• . Defendant 

] CIRCUIT COURT 
OF MONTGOMERY COUNTY 

Fall Tenn, 19 75 



SUMMONS AND 
COMPLAINT 



Filed in omoe t^ 



day of 



A.D, M 



■ -J Qerk. \'/ . 

Herman H; Hamilton, ^i^. / 

PJaintifrs Attorney 



Form* 105-275 
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SUMMONS 



■ IN THE CIRCUIT COURT FOR MONTGOMEI^ COUNTY, 
ALABAMA ' " 



Johji Joncs» 



PIali)tifr 



CIVIL, ACnON NO.. 



ys 



Richard Koe; 

100 Adan\s\Avc.nue 

Montgomery, Alnbama 



Defendant 



SUMMONS 

Tn-Any Sher«fr or any [icrson atithorizcd by Rule 4 (a) (3) of the Alabanifl Rules, of" Civil Procedure lo effect service 
In me State of Alahnma: . 

You iir.' hereby t .riuniWKlw! to ^ene this .>uinni.)ns and a copy of the compl.-iiiit. in this acUon upon defendant 



i^ch .Jefen.lant Is rcquln^d to serve a copy of a written. answe/lo the complaint upon . Herman H. 
Harniltori, Jr. . 



piafnUffs attoriiey. whM.c adrires.. in 57 Adams Avenue, Montgomery, Alabama 



wltiifn thirty (301 days after service nf Ihls suninio:i> cxrliiHini: the day of service, of the summons and to file the 
onginal t>f wld written artnver wlifr (he Clrrk of thu Court at the lime of sorvicr of the answer upon the Attorney of 
Record for the Plalniiff or w.thln-n-rfrt^iiM^ihle tim.' ih-roafter, If nny defendant faiU to do nti. a judcmenl by default 
may bo cntened. aj;alnu that defendant for the ftMirf daimefl in the complaint 



/s/ A. aLik 



Clerk cif Court. 



'23'V 



' COMPLAINT 

. * . ( punt I - . 

1. • Oefendant* on or ulml .limuary 1. 1D74. executcti aml iluliVorcd 
\ to' Plaintiff a |>romi88ory note whereby UefcQdaht promised to pay to Plaintiff 
or order on May; i, 1975, the sum of^i^^Thmisand DoUara ($10. OOQ). 'with 
interest thereon at the rate of eigni percent; per annum, and iagreed to pay 
a reasonable attorney's fee for collection. . ' * /. /' 

St^Defendiint owes to Plaintiff Ten Thousand Dollars ($10;000) that is 

\ ' \ . ■ . * • 

due on) Said hoteXand interest. / 

WHEREFORE, Plaintiff dem.ands judgzhent against Defendant for the sum 
*of Ten thousand Dollars C$1 0^ 000);. interest, attorney's feds, and, costs. 



- HeirmanH. Haitiilton, Jr., (J 
'Attorney for Plaintiff 



Of Counael: 



CapeU, Howard, Knabe & Cobbs, P.,\A. 
57 Adama Avenue . ■ \ *■ ; 

Montgoinery, Alabama 



Plaintiff demands, trial by jury of this cause, 



C^pMAATtOM WAQIIAItTy DtED, JoqiTLY FOR Urt WITH RBMAIIfDni TO SURVIVOR 

, HHMiiootswnr omniTT. i' ' *** 

iDfow. AXA loif 9^ TMxvt rMHOfTa uuii» toMi4fnuo» •( . Qhc. hundre d* ' ' . ^ ^ ^ ' • 

_-j![arl«jajCk3.CEp.rjlU9^^ . _ _L . / 

HiPllton and HTman H> Tfato^tlt^^j Jr^ ' ., ' 



...Lot 3, Block 6, -jjccording to ihe Hap of Hiiiwood 
. Flat l?o, 3, as said Map'appear9 of record in tjie 
^ -., office of the judge pf Probate of MonVgoraery County, 
; ; ; Alabama, in flat Book 18,. «t page 210. 

,/..v^^ conveyance is^.made subject to all easeraents, restrictions/ 
llmltkt^ons and reservations, appearing" .of-MGbxf4 which affect said" 



property. 



1 




gyj^*?! " ■ yr* .'f^* yi^.'»>«f!W ir eonvty i"Ptirtr mm • ft* itmpU uwt tlwrtio. kul upon (h* Ooiih o( .tiher ol them S mw prrr^ 

AM Onator d9m eoyt nwt with ihe ^*l(l-.J?*Ji^^5?'l.^-^Jl^3l.'!?yJ^^^ _ arjd' Herman H Kami IJipn^ ^ Jr , / 
In uwl tM$ a li UWruUy Kiud |n fee tlmplf^ of th» tforcmcnlloncd premliei except if'heMln ab^ve provided j" that y^ty 



. ^ — X*, l^S^±}$fJ}t ^. he rt ond aulinx. and that Grantor will WARRAN' 



„ ^, , , Hrt ondauiiM. and that Grantor will WARRANT AND DEFEND 

Mm pf^tmlM to Um «^iit.-isath leer) C . Harai 1 ton^ and Hej mj^^^ . 

hwtin >boy« — '"^ forever, agointt the lawful clalMi and demaAda'of all pcr«)ni, except as 

thl« loMninn^'^^ nmiM by S^u.l_P.-'--^-?V?*.P.-, _.„_". lu duly wthorUcd .:....PXe.8.L4^nt_ 
•Ik|'ttMWp^|f «<V('< fotponllon K> b« hmunu laiicd uil •iicalcd by Joe. .l»._C«|len)!iia _ _ ■ ' 

^'^^ CORPORATION . ; 



P£ii*^ • ■'S'Jb^^ ■ ''•^r^jW^- »« rtid^C^Ur. tn «M suit. h.r.t», emifr th.1 

^^'^^■iSSri'.^-tr^r- ••-.'-"»«J?.J^«tary-.. ot...^ WarIan..Gorporatioh..^ .rj. 

■I tte eaav^mm, tW. •* Midi etigtn w^Jjith ftill •aJ»w)iy. •»4euteO ihe (wnf yoiunt^rfly u the mi o< mm wrp5t«««<.' ^.J;"? ' 

■. oiw» Kenny hwU ttii yteilifeiL^aty e r i J^^ nff ^-^- jL» j;-^ ' |. jg* */ •'/^.t.-*-*'; 



' ' (n^ury Publi« 



FOB RECOaoiNQ OlffLY 



MORTGAGE 

STATI or ALABAMA. llOMTCOtaRY COUNTY . 

KNOW ALL KKN BY THEOg PKESCNTS: THAT WKEREAS. -—L. J Ohn Do e^ Ifl 



jitfUy ladtbtpd' to-- ; Richard R'oe [ .^-l-:. ' . ^ ■ . . ' xT 

With i»ur.n ihTtco .t^.-?iKM.perceivt ,Her j^^^ ^ „ "^iZZ n..:;! ^"^' ''^^^^ : • " 

, bMrlnc dat* harrtrlth And payAble m foUowt. to>wlt: * . ■ 

, Pri|ipi{Jal and interest due one year from date. 



WdW. la arjcr to tntm tfat .prompt p«ym«nt of Mld neU " ;^ whtn du». . . , ..!... tbt lald 

ohn Doe . ar^^^^ 

h«r«lii*fiifl» calM ''MorttBfor^v ..** fw and In contldtration of tbt Flvt ■ Dollun u» tht undtnl«ntd tbli day VnT hand pji^d by'tho tald 

!F*^!M?* "V•-!^• TT*** •Wrwf U b«^by ack^Swiidcw!/^ S«ll and Convey to tfat said Mdrtcac««..M^~.. fatin aad aatlgM^ tfat foUowInc 

^MriUd tml 9ttMtm lyint and b«n« »itu«ud in Moit1«omtry Ctounty. SUU of AUbama. to-wits 7 iouowm» 



. I . . ■ . (;,JK; 

Lot 1, Blpck.A, Bladkacre Subdivision, as the plat thereof appears " " ■ 

of record in the^JOfXifce of the Judge of Probate of Montgome^ 
Alabama in Plat Book A, at* page 3 • 



^ "^^i^?*^ ™ premUM, together with the improvemenU* ind ippurtcnanees. thereunto btlonglhf. unto th« said Mortfi 

f9..^ fU^. :.htiri and lulgiu FOREVCIt ' 

And wld Mortgagor.a ._ do.-. hereby covenant with the laid J^ortgigee . . .heiri snd ■ifliiji.lhii» Mortgigo|S.. are. . _ . 

UwiuUy Mised in fe« at lald premises: that they art fre« of ind from sU encumbrancesJCWfiifcii;. ^. ' - [ "y 

■ aii penoiur — ^""r — " "nd forever defend the same agslnst the Uwful cUima and demands of-" 

BUT THIS CONVrYANCfc IS MADC UPON THE rOLU>WlNC CONDITIONS. NEVERTHELESS. Jhat U to say: If Mortgsgor.. S . . ihaU well snd truly 
pay. or caus* U b« p^ld. the said note. . . and csch and aU of them, and esch and ev*ry instaUment thereof, and interest ther^n. when due. then thu con- 
vtyanct shaU become nuU and Void. But should Mortgsgor. S fall to psy said note..^ or either or sny of them, or any InsUUment thereof at ^sturlty. 
then aU of said Indebtednesa shall become due snd paysble at once,- whereupon the said Mortgssee hlS heirm. auicnL n*p«nn>i P*nr.^nt.*t».M 

nawspaper then publts^ved In said City, and e/ecute proper eonveysnce to the purchaser, and out of the proceeds of said sale the Mortgage* . shsU first 

"pay aU rapensat incident thereto, together wit|i a resionable attorney s fee. then reUln enough to pay said nota. and Interest thereon, and any sums 

•dvsnced by MorUageo for dalmquent Uxet, auessmenU or insursnce premiums, and the baUncc, if any, psy over to the Mortgagor s 

powerad and directed to make and execute a deed to the purchss^r th* nsmt.-... of the Mortgagor 



And it is also acread that in casa tht Mortgisgee . 



. his 



: , heretn... -; heirs, swlgns or personal represenUtlves, sae fit to foraclosa tnumortgsge in 

a^rt havln* Jurisdiction thereof. Mprtgsgor. 3. . wlU jjsy a Reasonable sttomey's fee therefor. whij:h'fe« thall bt and cgnsUtutt a jMirt^of thedrtt hareby, . 

Ih^^^^n^^^ .nd that- 



now or hereinafter may be entitled to under the Constitution and Laws 



1 property^:- 
...iiercby suthorUcd to do so. and tha 



[or .P- . further ipeclally waive all exemptions which Mortgagor. B., 
» of AUbama t^ regsrd to tha coUcction of, the above debt. . - ^ 
Mortgagoe-.S- .furthei' agfaa^ jo^^^keep skid .property in^ agsinst fire anrWindsitorhi In good snd repponsible companies sc^pUbla to M^rtgav 

iao . . for not lasa than » yy.V.,. snd have each such policy, psysble to said Mortgagee, . . as" Interest may sppaar In said property/- 

and dtUyer tht sanr)* to Mortgage* : and should Mortgagor .S. .... fsil to Insure said property, then Mortgsgea IS .. 

.premiums so paid by Mortgage* . shaU b* snd constitute s part of th* debt secured hereby. 

Th* Mortgagor . 3 L., herein agtt*. ..to pay aU Uxes and assessments, genersl or specisl. levied upon the rest esUU herein conveyed bcfor* tiir^Mme 
. SSre;t.*';S&^^^ S^Ve^^frlibi;"" °^ .«e.smenu, then Mortgagee . 1.3 . .. .. authorU«J to do and any such 

And It U further understood tha^ ^ould the Mortgsgor, .5 fsll to pay said Uxes and auessmenU. or insur* the property, as hereinabove ttlpuUted' th* 
.SiS^J!Kvi>o»^^^^ »° »>• .P-y»bl*. and prScyed to foreclos. st < 



O* TXyi^^WY WHEREO*-. M<irjg*gor ..9...„ ha. YQ^hereunj^ aat / hind S . and affUed . their. 



y.-^- hereunto. a 

,7.5.:^ 



. .(L. 8.) ' 

-{L. a.) 

Itt. 8.) 



ttATK Oy ALABAMA. MONTGOMERY COUNTY 

Lj ..-the, undersign ed ; 

lMr*by certify that 

whoa* name.^S — , — §r~^_. ... ... slgn*d to tha loregoinf mortgag*. and who !.-...ailfi^. 

fornMd ql th* eootanta ol thla mortgat . 




-.a Notary PwbUc In and for said Stat*.ancJ_..CfiUJtlty... 



aiV«N.vnd*r my b«nd thia.i^lilay ot>.._!iLHly:.. 



''■i 



known to ra*. acknowledged before m* on thU dsy tha.t. b*lnx In* 
exccutad th* same voluntarily on th<T»ipM» i ie same bcara'data. 



:TKiS DEED WA3 PREPARED BY 



Herman H. Hiamiltoh,1 Jr, 



•7 Adama Avenue 
Montgomery, Alabams 



. NoiaryPubUc. 



ron RECQRDOfO ONLY 
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Wo..HD^Cmf IXASB-ltevtfgd Jun» 1. ia3>-aM~K»^Prtottd veiA for mU by Tht Brown prinUn<| Co.. Mont«omery. AU. 



ibtate of iSlab^ma, 



Montgomery 




-Countp 



; \%IL'^, by and bttwetn 



— ...... .M^.^..„«^.^h«rcllu(tor c«U«d Lmodr, 

— h«r«iiuifter caUtd Leme, WTTNESSETR: 



_M ontgomery 



...^ — .foi- oocupaUoB M a... 



, Alabama via: 



* • THIS LEASE, mado this . . ISt^ _ . day ol .S^^... .. .., ..: — 

. John Doe >' 

' . ■• .'i • ■ ' \ " " " ~ ^ ^ '• '. ■■ '■ * ■ V ■' - 
ind . . ■ __„.. _ .. 

U*ior doat.htrcljy ]«t and laaM to L««Mt tht following prtmUts In Iht City of 

:?J?AP...L?:He Avenue,,, . ; , ,...1.;^ 

not otherwua for and durini tht Urm of :„:.>.9.??.?JX?ar to-wlti from thV JiSjL.day pt, Jj^X 'ul5i 

ui'X ^oiliV .tipuiiiiiii. o"t»I^l.K?: covtnanU to kwp LaiMit In qultt pott^ion of ti,, prwnU.. d W uld term providad 

In consideration whvrtof Le«sct acrtas to pay l^»$or | AQ.Qi.55 -i . in advanca on tht first day of tacb month, btlng at tht rata of 

9. i# 2.D0..00.. per annum, at evldonccd by promissory notaa btiflnf tvtn daU htrfwlth and marked '*subjcc^ to least of even data." 
tho r^n~^fv**i^ "°Mi° ""''1** PIop«'»y. or any portion thereof or *siljrnlhli JAate. without Iht written conseht of Lessor: to permit iu> wasta of 
iifiJ'co^^^ihkn l^ff th^™^ toke lood cart of samt; and up«n termmatloh of this lt«*t. to surrentfip. possession of same wfthout n^ltt!m as 

fio.>o cunddion ak at Uiu coamunccment of .the. term, or as they may bt put in durlni tht term, aa rtssonabla'usa and wear thfcrtof.wlU pfrmlt . • 

I the premises durlnf 

... _ _- ^ . , „ io. l«esstt shall rt- • 

- . — — l.kttp property In sanitary condlUofi. .. ' 

C4uid"bJ r* Mu7i^ to"tn^ki^i^ Te'i'rr^ "''■''^ " hereinafter, provided and Lasset sjrt« that Ltsilor shaU not bt Uablt for any daiijaft 

plpta'aboiirt'Vrowd,~nor itorliloppace of 'v^ta or sawtrs abovt 

■ to pro< 
ppact of 
T samt 
to pay 

^«n^^''«f«i^f*i^'!."*i\.^.* V^'^'i^ °^ oihe/proP*'*^' which ho br sht Will usa In »sld"prtjAl#et. la hU or htr own proptrty and la not a»- 
lUied. ami u picdui-d as iccurity for the psyment of^rent and other charges du^ uh(Ur to^ ^ . . . ■ *™»»' " 

of the rtat 
I«ssce un- 

U" "i "Vi ri'tJ."7i L.' ""T~'^L"^ T; "* "I .»•■• uiiitm aiaic* aa H^ainBt im KuiifKimn f*r mnj ncai ncrcm or hereby IneUrTCd OT StCUftd. 

b« n^do inVi^.'^^l "'S^ ^^'^ 9*3^9^ of Mid rent or any part;thertof.-at the time above-ipSlflS?orVdslavJ^ 

St mS. Vnii i^^^ or.a?r«ments herem conUined. the said least; at tht option- of the Lessor, shall >5hi>liy ceiiand 

trTiiuiuU. anu.fcflid Lerwr slull and may re-enter the said prcmtsis and remove all persons and property therafrom: and the laid Lessee hereby ««• 
tn^s^iy uaivi* the scrv.co of any notice of lntention.to re-enter, notice to terminate the tenancy7notict to quit or demand f or pof^iSonT ■ 
'...«v^;» n^^VT^nV\V,l' ^j^^.^*^fLL'^" "i^'AI.* ?"» °' '^l* ^^Krltca notes or instdllmenu of tent at maturity or fall to perform ahy of tht 
!I r« A* I.J,* "^S."' •* LcMor. all of the remain inff notes or Instal menU shs I at once become due and payable and Lesi 

yl^l? . " • and payable without, notice to Lcuee. Lessee hereby waives notice of any default of thik contract- wh* ^ 

nis least the renUfor the ' 

the collection of Taipe. Ltsset anees io claim ImU 
rney In fact to. claim and ooliect LtMee's said ex- 

. -■ I- '-- — ••■•« ■»« iU'W'J *utii« on tiiB »*«^iriB'>» o« r«ni «nH OM»er eharMei f*"" *'"•*"" •'*'" " " 

°! exemption I as wit I. pay the rent due under thla I vase and all other charf ca. 




v.. ^^t^K?'^ <"*i,^y «/«**»o«a*'l» attorney's (e« and allfosU If It becomes necessary for Lessor to employ an attorney to coUect any of 
^tSu . r.« ^-iV^i^^^c/". «n'*>i«.P«»'I«»"n«ne» of any of the proviiions of this lease: and Lcuee eJcprenly waives alt ej< empt Ions Secured fo L< 
I. .S ^r^*,.SK}^?,.^^'*}^ ^'f ''^ C*. 9/ °' any fit»tB >n the United Statts an acamit the collection e* a^y debt herein or hereby Ineunrtd or 



■ vrM.n*»i* 'i'.ViS^^IT^*? that in 'the jtVeAt Lessee shall bo^dijudced a bankrupt durlrtx the term of this least the rentjor the whole term of thla lease 
kHa 1 b^Miiiinediately Utic ;:nd payable and^Ceuor may without notice or demand prcwced to enforce the collecllon of TBme. LessM io dslmlull 

emut '.^n^'m 'the ^Jl^nf ^'^S^?' «PRomts lessor as Ills true and Uwf ul attorney In fact to. cSffi ind^liVreSsii's li^ ex" 

cmpt.ons m the event Leasee latt«^tt> cUim same and to apply lante on the payment of rent and other eharfcs due tuidcr thla l«aterand Letaee hereby 
t*»*i»:na to Lessor so ntuvb o i^td cxempiioni as witl.pay the rent due under thla Ivase and aU other charf m. ■ ^ r 

. It isjiKieed ihnt should Ifeuets dur ins the term of this leaie undertake to rchiove hls property altUatcd In the premises wjthout tessor'a written' 
Ren fo? laid VnV Jtrb^TdM^^ U^'w. " " °' "^f .^"^* SUt and payable and Cmor^yprSjied 

""^l^iii??' i' *>lo Pfcmlsei aro made Wlioby unUnantable durUn the term byflre or other Casualty without Leskee't fault Leiata 
K«?M,»Vf.i*t the payment of rent uniteu^ Lessor within a reasonable iimt restores the property to lubsUntiaUy the condl- 

j" V'"'"^ to sueh fire or other caiualty: orovided-. however. Lessor, li\ ord*r to hoU Lessee mUst within thirty days afUr the fire or oth«r 
cai|^ia>ty i;ive Levi'c. notice m \fc-ritino of his tmentiSn to restore the premises, but refit shaU cease durin* the period said "pr^^^^^^ 

rir»i\i?/hVr'l^iim''u«J^ i>?ll*^J^E*" ihe. parties to this eontraet that no alterations, repairs, chanfts or improvemenu are* to be mada In. or to the 
Sremiial. waied. without the consent In writing o( tha Leuor. except such as are necessary for tfie proper fare and malntenattca of 1*3 

.prem^Jrt' oV^rom"m^^^ Vs?u. »>• Uablt for any damafe'ihst may occur on account of any dtfe«t «t said bulldtof or 

.f ..«v^r.** Lessor lhall have the right la atueh a Tor Reht" oard on the prtmUts'and to showihr^remlses to anytiMrMn^dtslrinx'to rent 

T'me duK\^^^^^^^^ °' >^ *° "^"^ ' S*'*'*^** "<» ^r^* PrtmU^^^rnrAfA'^iai^ 

'lo«i^dim"'?*by*°f."irie oP^dSii\?ffi!?u^^^^ Provided; howler, thit Lessor shall not be Uablt for any 

i;a.J^#'J?i, .^^^ *t!* tvent the occupant 6t said premises it th« commenceme^i^ the term of thla 

lease fails o» rclu»es Co fcurrctjdrr and vacate to Lessee until Lessor has.bten glvtK b rtatpnable time to lawfully regain posseuloB9bf said premUts. . 



I ^"^cp* of rent by tli6 Leisor from any aulcnce.' sub-tenant grantee or sucees«<^^ In li 
^relieve the UtSK^ fiom his obliaailon |o pAy the rent or other chargts herein provided for. 
It is aulreed that^thia written Inittuinent embodlcs^the' whole agreement of the parties. 

The pai ties acre* iliat the words Leiior snd Leuee. wherever uttd ln this tease, inelude heirs, dcvli»res. legatees^ 



lawfully regain posseulo^tCf said premises, 
interest to the LessA with or withour notice shall not 



I. executors. 



represenUliVii. iueee»MJis or suiRnl of the Leiwor'and j-ewVe VespiKrUvily VsTf'TaVh"^^^^ admlnlalratora. Ugal 

#..rrJrf f«'«IIw7,.S'«V '"'"l "i'ort »trict performance of any of the covenantt or cbhdltlons of this lease or to exercise any opuon herein coo- 

ihVll blTanif t e^i°i^^ fiill lo^^ any luch covepanU, condition^ or optKms but 'th^ aamt 

IIS.. l!.n? »hall be abandoned or become vacant during the terrp of this least without tfit Lesstt having paid Jn fuU 

iSS.L*"- *1* 17' 7n VT^ *'V" 'J'^i'L* shall have tht right at hts option to fake poiiesilon of (he leased prefnl»*a anato ^t tht 

l^^rt ®.urh r.^ n^\V.i irTr^' 2R'*'*^.*5f PWf cds Teccived from such letting towardit the payment of the rent dut^y XMtet under this leaat 
fr.^^.Vnrn. l^r^^i*" '\r*^7/ky'' "*V"'^ "Ji* 1"°.* ^^I'^ctsco from nabiuty for rant or other charces. hor from any other obUgations undtr tht 

ii,."i?>ui/i.«« V.?*^' "'iM^"."' Leiior the rent for the entire term ahaU st once become due Und payable snd the Lessor may proceed to 

r).t.*„*^"hf,'^rf*'i.l^M''I*''V';'"^, ^•fl}* of this leaie the entire rtnt fdr the entire term should be made payable in advance, or the 

hVnl-th. /i^L'liaffl^^ and annul and terminate this lease. These proviiions. however, are not to be construed aa Um- 

»«ng; »h^ LMiprwtejf lights but art ip addition to such tJflstlng rights. . 

'•9^^r^l.*o J!}?>*i*.l^^ 5P and acknowledges receipt of - ^ 



.^^~m — 'J -~_w—~~ — • r — ■ ■ • ■».nnowi»««s» maiut ui -_ — K«ys. Ssld dapoAlt la to be returned to 

^t the tune Les^ surre nders posseuion of the preniUes and returns said keys. The cost of any.key not ^ttUrntd ah^llbt dtducted from tht depoglt 
V <V^sstt.agreei to coinply with the provisions of tht lUndard firt Insuranct ^ . ■ -.'^ , 



IN WITNESS WHEltEOr'the respect(vt psrtit* havt htreunlo att tl)elr hands and s^iis on ^jjj^ IMX. - _4»f of J 
ATTlfffi^' ''■ \r- /^j-'. '.y. \ ^: . , 7" ~~ ~" titltPt '■ 



..in 



-.(L. S.) 
.(U.S.) 
^ C4 



8 
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Case No.. 



; THE STATE OF ALABAMA 

' CALHOUN COUNTY 

' Galhoun County Court 



SUBPOENA-ORIGINAL 



• TO ANY SHERIFF OF THE STATE OF ALABAMA: 

■I ■ ■ i . . '■ ■ . \ . •■■ ■■ 

At the inst^ince of the «j ' 



you are hereby coninianded to summon 

y — — i - 



: to' appear at. the present term of . the Galhbun : 
i County Court on ■ 



1- and to continue from day to day thereafter* until 
J legally discharged by. due process of law, arid to 
I ^j^givc eyidehce and spe;\.Jf the truth in the above 
V . styled cause, and make return of this writ, as to 
I how you havc^^xeciited the same. 

J Witness my hand this : - ; - ' ■ ' ■ 



I ^ ^ ^ \ M S^ NEDSON, Clerk 

■ * ■ . ..■ .. .." : ■■■■ ; 

[ Executed by leaving a copy of this Subpoena with 

I : the above named witness. ' 

^I--' .. ^ .... . ■■• ■ ■ ■. 
[ Witness my hand fhls ^ ^ — 1 Q 

• , • • " ' ' -—Sheriff 

[ . By — — ■ Deputy Sheriff 



J -, 



.1 *' ,1 
' I. 



i,.':.. 



WARRANT 



THE STATE 
vs . ; 



, ; IN THE:' 

GAmOUN COUNTY COURT 



Bond fixed ftti. 



Judge 



Executed by arreatififf the' defehdant^ 



and releaAlng- 



-on bond (or) 



iconHniiigL 



Thin ' day oL 



in County jalL 



.19— 



'COST 

SHERIFF'S; 
Arrcat ; 
■Bond 

Guard ' 
; WitnewSubp. 
Mileage 
Seizure 

Search Warrant ' 
Finder Print , 



TOTAL SHERIFFS V 



COURT: :;: 
, Fair Trial Tax ' ' i- 

Judge's . J~ 

Clerk'B 



Solicitor's 
Witness Feed 



TOTALCOST 



Sheriff 



By, 



Deputy Sheriff 



ERIC 



COrUINT AW tAlUUNT COl 



THE STATE OF ALABAMA I . : . 

CALHOUN COUNTY ) ; ^ 

Judge '•• ' '"'i" 

Before nje. Clerk of Calhoun County Court, personally in>p»flr«» ir!: ' 



who,; being duly swom^ deposes and says, he haa probable cause for believing, and do«a;believe ^hat in aaid State 
aind County, and before making this affidavi t' 1' ' 



with intent to defraud did obtain fronu 



merdumdiBe w-cash of the value of $ " ,; —by means of a chjeck (s) fnr f H rAwi^ oy said 

defendant oh thft^:^ , '\ _l_Barik of ■ ■ ■■■ ' 



.knowing at the time that the maker ^id not have 8ufficie;it funds in said bank to cover said check(s)/ 



agalnat the peads and dignity of the State of Alabama. 


'"-r ;., '-^ '. 


Sworn to and nihflcribed befnrA irtp, thin Hny of 




^ . ■ ■ j ■ ,. _ ■ 




i Judge ' 


•^erk ^pQtlh^un County -Court 



THE STATE OF ALABAMA^ 

CALHdU^ COUNTY . 
TO ANY* LAWFUL OFFICER OF 4hE STATE OF ALABAMA: 



You are hereby commanded to^neat. 



and brings — ^ — — before the Calhoun County Court, nn th ft ^ Hny n f_ ' iq ^ 

to answer to the Stote of Alabama on:a charge of I GIVING CHECK(S) WITH INTENT TO DEFRAUD 



against the peace and diRnity of the State of Alabama, preferred by L 



Witness my hand thU Hpy nt . ■' ■ ' . ' 'W o 



Jud«« - Clerk of Calhoun County Court 



Witnesses for the State. 



Witnesses for the Defendant 



WARRANT 



IN THE 

COUNTY COUBT .OP 
CALHOUN COUNTY 



Bond fixed >f 1,^,00^ ' 



Executed by «irr«etlng the defendant. 



and releasing- 

eohfining 1- 



-on bond (or) 



-In' County ji^ 



day oL 



J9_ 



STATE TSOOPD 



SBBRDT 



By 



' COST 
SHEBIFPS: 

'Aneet 

Bond 

Goard 

Witness Subp. 

UOeage 

Seizure 

Seardi Warrant 
]Pinger Print : 



I- 



TOTAL SraiBIFP'S I- 
COUBT: r*,:: 

Fair Trial Tax ' |- 
Jodge's 
. Qlerk's 
SoUdtor'a 
Witneaa Fees 



♦- 
I- 



STATE TBOOFBB-Arrest 



GAME WAiU)El^-Arrest , f. 
GAME WA3iDEN.Bond ■ 



CONSTABLE-Ari^ ' i t- 
JUSTICE of the F^ACE fl 



TOTiUiCOST 



'I " 



v ERJC r . 



24S- 



COMPbjllNT AND WARRAWr CC^ . ■ ' ' . - c < • . .HJaglnboihoip, Inc. 

The Skate of Alabama 

" \ CALHOUN COUIjTY 



Before W. C; Daniel, Judfire of County Court of Calhoun County, personally appeared.^iL/S^iL^ < ''-l 



^*who, being duly AwotTi, deposes and says he has probable cause for believinfir, and does believe, that in said State 
and County, and before making this affidavits. JT. (?. h 



and County, and before inakinfir this vSridayit^.JioJr^.i-^ 



against the peace and dignity.^f the State of Alabama. 



Sworn to and subscribed before me, this <2wL_day of. jJIcj/j<'.-_ .^^..^^ l^ilL:!? 



Judge • Clerk of -County Court of Calhoun County '. .'- 



The State of Alabama ) 

— CALHOUN COtri^TY ) 



TO- ANY LAWFUL OFFICER QF THE SfATE OF ALABAMA: 
. You are hereby co.tunuutfed to arre^.^ 



and bring-jfiudCNbefore the County Court of Calhoun County in ihQ.J.. .Z\ day o{^.-.^^Lj^L 

to answer/tb the, State of Alabama on a charge of 



j^i^. . against the peace and dignity of the State of Alabama, preferred by _-:^l^L/£i!i.^t)^./.^5y_^. 



Witness toy hand this^lJday iSf . __.„_19ZlS 



Judge - (?erk of County Court of Calhoun County . 



WitnMflcs for the State-..^/ML/5..^S^4.i.?Q.d^. 



Witnesses for the Defendant. 



.... V^^'^ -r'li** 



ERIC 



No,. 



■f.. 



WARRANT 

THE STATE 




IN THE 

Calhoun County Court 



Bond fixed at $, 



Judge 



Executed by arresting the defendant. 



ond releasing. 



confining <^ 

This .day.oL 



_^on';bond (or) 

Jn County jail. 
__L19_ 



STATE TROOPER 



SHERIFF ' 



By_ 



DEPUTY SHERIFF 



V 



COST 



SHERIFF'S; 







Bond . ; ' 




Guard * ' , 


$- 


Wifness Subp. V 


$ 




$ 


. Seizure ' 


. $•■ 


Search Warrant . 


$ 


Finger Print 


■ 







,4. 



TOTAL SHERIFF'S $. 

COURT: . ... 

Fair Trial Tax,',,; 
■ ifedge's 

Clerk's 

Solicitor's 

Witness Fees ' 
STATE TROOPER-Arrest 
GAME WARDENrArrest 
GAME WARDEN-Bond . 
CONSTABLE-Arrest 
P.O.E. FUND 
JUSTICE of the PEACE 



TOTAL COST $^ 



.V 



^■4 y 




.The State of Alabama 

.CAIHOUN COUNTY 



Before mo, ^' J^'^^ajgo ' clerT °^ County Court, personally appearecL 



■ who; being duly sworn, deposes and says he has probable cause for beiievihgrand does believe, that 
and County, and before miking this affidavit ■■ ■ ' ' ■. ' ' . 



in said State 



did vlolate the Alabama Motor Vehicle law as'indicated below by an "X'- mark 



( ) DRIVING WHILE INTOXICATED 
■ ( ) RECKLESS DRIVING ' ' 

(.rsteiNG ■ • 

( ) NO DRIVERS LICENSE ... 

( DRIVING AFTER LiCENSE REVOKED 

( ) ALLOWING ANOTHER TO USE LICENSE 

( , ) ALLOWING A MINOR TO OPERATE A VEHICLE. 

( ) CHANGING NAME TO CONCEAL IDENTITY 



) PASSING SCHOOL BUS 
.) hit; AND RUN DftlVERv. 



( . ) FAILURE TO 



( J OVER' 



\i ) IMPRdi^ER:: 



ID LENGTH \ : ■ 
g;=H -TRUCK, 
□ WEIGHT ).. 

I'D MUFFLER ' : 

[□BRAKES . 
\n LIGHTS 
)□ PARKING 

/□ LOAD 

□ TAG ■ ^ 

Vn TURN ■ 



STOP AT STOP SIGN 
!□ SIGNAL ■' 
'□ YIELD RIGHnOF-WAY 
^□'blM LIGHTS 
\n YIELD DRIVERS LICENSE 

( J DRIVING .WRONG SIDE OF ROAP 

( . ) FOLLOVViNlG TOO CLOSE 

.(' );,NO BINDER ON-.LOAD ' 

' (. .) NO; FLAGS OR FLARES • 

( J»'RESISTING ARREST ' . : ; -^v 

( ) ILIEGAL TRAILER ■ 

(■ ) — —1— : ' ■ -'^ 

)■■ ^ ;■ •.; 

( ) , ' - • ; ' 



Charge^ 



aglrtftst the, peace and dignity of the State of Alabama. . , signed_ 
Sworn to and subscribed before me, thi< . . Hay of 



-1971 



Judge -Clerk of Calhoun County Court 



The State of .Alabama . ( 

; CALHOUN COUNTY j 

;"t6 any lawful OFFICER of /the .state op Vl^BA^ 

Yobjare-.herj^by commanded to arrp<> ' ; ■ • ■ • ' ■ ' ■ " : ' ':■ 

and;bring r befpre th6 CalhoUn Count.y Court'/on. the rlay nf - 



J\97 , to-ahswer 



to the State of Alabama ori a charge, bfl^ 



ag^ipst the peace and dignity of tjhe. State of Alabama-^ preferred by;- 



^ Witness my hand this^ 



-day bfJ 



-197_ 



Judge 'Clerk of Calhoun County Court. 



Witnesses for the Srate_ 



Witnesses for the Defendant. 



Ho: ' , V 7,,,. 

^Warrant 



'TNI STATI 



Bond Ifrx^t $. 



Judfie 



Executed by'arresflng the defendant, : 

and n!***^"p Ja&^nA (or) 

confining ' -In County |all. 

Thli- day of- Ll9^ 



COST 




SHERIFF'Si 




Arroit 




Bond 


u — 


Guard 


$__ 


: WItneiiSubp. 




Mileage r 




Seizure 




. Search Warrant 




; Flnfiflr' Print 


* 

■«■■■'"■ 


. iUiML oritKJrr o 


t ■ 

f ^_ 


COURTi 




Fair Trial Tax 


$ 


Judge'iV 


■$_— 


Clerk'i 


$ 


Solicltor'i 


$ — : — . 


• Witness Faei' 


$ 


STATE TROOPER-Arrest' .1 


$- — .. 1- • . 1; 


GAAAE WARDEN-Arrest 


. ' 


GAME WARDEN-Bond 




CONSTABLE-Arrest ■ 


y ■ " ■ 


P.O.E.,FUND . • 




JUSTICE of the PEACE 





•'-.IN-.THE ■'; 

Calhoun County Court wu«.. ^ 



C0T.OFCW«ERVAT(ONORSrATEtBOOreR ,' • TOTAL COST $- 



SHERIFF 



By- 



DEPUTY SHlERIFF' 



.ERIC :. v-::^:^', ■fey'^-^''' ' - ■• 



COMPLAINT AND WARRANT 



THE STATE OF ALABAMA 
CALHOUN COUNTY 

'. " • ' '• ■ .. * 

Mof riM. [W. C. Dani«l. JudgeJtD. McCargo, ClerkJ of tha County Court of Calhoun County, Alabama, 
pirsonatly apptarad ''^ ' ' ' ■ ' ■. ■ - ' ' . ' ' • ■ . 

who. baing duly sworn, deposes and says he has probable cause for believing, and does believe that In said State and 

County, and before making this affiH^iuit . „ V - -■ . . 

. whosa name is to affiant otherwise unknown did commit thje offense indicated bejow by an "X" mark. 

( ) IMdmmtup<MUnd in C«irioun county ottw ( ) Sc^M ONIng Without OlsptoylAg Ohrm FUf ( ) Qlvlns •••r^Won toOp^ato V«mi 

lIMn fill own. MfHiiAut A ii^AMAA . . ... 



tMn nil own. wNlKHJt • Ikanto 

'( ' ) . Old hunt dn prtwato Und In Calfioun County 
wNhout fim ootalninf • p«rtnN to do so 

( ) OMhunt ( ) Squirrel ( I Omt ( ) Quail 
( • ) Turkoy In cloMd Masdn 

( ) OM hunt by uM of f iTMfms M nifbt tkno 

4 ) . Old f hh In tho puoik twaton of Calhoun County 
without flr« ootalnint • Ikanaai to do to 

( ■) OMUhaorattompt to una fitiiby uaoof an 
aloctrkal davko 

( ) OM UM commarclal f Mint vaar without first 
proparly marklnt aama. 

( )' lMuffkl«itSi«rul Owlc* Aboard . 
(Ntflfit OpMtllon or IncJanMni Wwthar) 

C ) Faiiur«toHfvaiFiroextln«uiatMrof 
Appro«ad Typo Aboard VaMrt 



( ) Falling to Comply with Rattrlctlva Slgni or 
Olvart.FtaS 

( ) OparatinvA VacaalUndarthalnfluancaof 
Alcohol. Orugi, or Barbliuatas 

( ) ftaciilanOparallon 

< ) Oparating uifnumbarad Veual 

(. ) impropar Raglitratlon Numbar on Boat 

( ) Not Rastttarad forpurrani Yaar 

( ) No Ragliiratloh Cartlflcata Alioard 

( ); Conductlns Raca/ftagatu Without 
- ObUlnli>9 Parmit ^ i^i^^ ■ 

{ ) Rantlngor aivtnfiParmlttlon to Um 
Un-ragtatarad VaaMi 

( ) awing Parmbslbn'for Parfofl Undar . 
12 to Oparata Vatial 



yyithout Adaquata Safaty Oavieaa 

( ) Fallura to Submit Raport within lo 
Days Following Accldant 

( ) Oparating Vanal without Sufflclant 
C. Q. Approvad Ufa Praiarvan Atraard 

( ) Skiing without 3KIBiMt or LlfaPraiervar 

( ) Towing ShIarAftar Hours of Oarhnatt 

( ). Towrng^Shlar WKhoutObiarvarof 
Raarvlaw Mirror 

( ) Ovar^.oadlng Vassal 

( ) Ovar>powarlitg Vassal 

( ) Oparating at Night Without Sufflelant 
or Prppar Lights 



Charge . 



againstthepeaceand dignitybf the State of Alabama. signed 
Sworn to and subsaibed before me. this the__ day of _i 




' Judge - Clerk of the County Court of Calhoun County 



THE STATE OF ALABAMA 
CALHOUN COUNTY 

TO ANY LAWFUL OFFICER OF THE STATE OF ALABAMA: 
You are hereby commanded to arrest ' '■ ' •' 



* and brlri9 _-_ before the County Court fft Calhoun County, on tha H«y of . 

t6ar»$wer.to the State of Alabama on a charge of ■ " ■ - ' ■' ; . . . ' 

against thf[ peace and dignity of the State of Alabama, preferred by 



-r. 19- 



Witness my hand this 1 



.day of . 



-.19- 



Judge - Clerk of thiiCounty Court of Calhoun County 



Witnesses for the State. 



Witnesses f or. the Defendant . 




i7 

25 a 



